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United States Court of Appeals for the 

District of Columbia 


a District Court of the United States for 

the District of Columbia. 

No. 60543 in Equity 

The Moxocacy Broadcasting Company, a corporation, 

Plaintiff , 


vs. 

Anning S. Prall, Eugene 0. Sykes, Norman S. Case, Irvin 
Stewart, Thad Ii. Brown, George H. Payne, and Paul 
A. Walker, as the Federal Communications Commis¬ 
sion, Defendants . 

United States of America, 

District of Columbia , ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the: times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

1 In the Supreme Court of the District of Columbia 

Holding an Equity Court 

No. 60,543 In Equity ! 

The Monocacy Broadcasting Company, a corporation, 
Francis Scott Kev Hotel, Frederick, Maryland, Plain¬ 
tiff, 

v. 

Anning S. Prall, Eugene 0. Sykes, Norman S. Case, Ir¬ 
vin Stewart, Thad H. Brown, George H. Payne, and 
Paul A. Walker, as the Federal Communications 
Commission, New Post Office Building, Washington, 
D. C., Defendants . 
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Bill of Complaint for an Injunction and Other Purposes. 

Filed January 23, 1936 

To the Supreme Court of the District of Columbia: 

The plaintiff, The Monocacy Broadcasting Company, re¬ 
spectfully represents: 

1. That the plaintiff, The Monocacy Broadcasting Com¬ 
pany, is a corporation organized and existing under the 
laws of the State of Maryland with principal offices in the 
Francis Scott Key Hotel, Frederick, Maryland, and brings 
this suit in its own right. 

2. That the defendants, Anning S. Prall, Eugene 0. 
Sykes, Norman S. Case, Irvin Stewart, Tliad H. Brown, 
George H. Payne, and Paul A. Walker, constitute the mem¬ 
bership of the Federal Communications Commission of the 
United States and are sued in their official capacities. 

3. That the defendants, as the said Commission, are 
charged with the administration of the Federal Communi¬ 
cations Act of 1934 (48 Stat. L. 1064, 47 USCA 151), and 
are thereunder authorized to allocate and license for use 

radio broadcasting facilities in the United States. 

2 4. That on June 17, 1935, plaintiff filed an appli¬ 

cation with the defendants, hereinafter frequently 
called the “Commission”, for a permit to construct a new 
station to be operated at a site to be determined with the 
approval of the defendants in the vicinity of Rockville, 
Maryland; and that plaintiffs submitted a petition with the 
application setting forth the purpose of the station and the 
need for it in the area proposed to be served, and accom¬ 
panied by an affidavit of an expert radio engineer setting 
forth engineering measurements which were made on be¬ 
half of the plaintiff at great expense, and which clearly 
showed that no objectionable interference would be caused 
by the operation of the station as proposed. 

5. That on July 2, 1935, the Commission, acting through 
its Broadcast Division, composed of defendants, Eugene 0. 
Sykes, Chairman, Norman S. Case, Vice Chairman, and 
Aiming S. Prall, member ex officio by virtue of his position 
as Chairman of the entire Commission, carefully consid¬ 
ered the said application of plaintiff and, in accordance 
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with the provisions of the Communications Act of 1934, 
and Rule 44* of the Commission promulgated thereunder, 
found conclusively (a) that the granting of the application 
would serve public interest, convenience, and necessity, 
and (b) that the granting thereof would not aggrieve 
3 or adversely affect the interest of any person, firm, 
company, or corporation holding a permit, license, 
or other instrument of authorization from the Commission, 
or having an application therefor pending before the Com¬ 
mission ; and the Commission thereupon granted the appli¬ 
cation and issued a permit in accordance therewith au¬ 
thorizing the plaintiff to construct a radio broadcasting 
station at a site to be determined by plaintiff and approved 
bv the Commission in the vicinitv of Rockville, Marvland, 
and to be operated daytime only with 250 watts power on 
a frequency of 1140 kilocycles, and assigned to the new 
station the call letters “WRMD”. 


6. That plaintiff’s permit provides that construction must 
be completed by March 2, 1936. 

7. That plaintiff must, at great expense, which plaintiff 
is ready and willing to incur, make engineering tests to de¬ 
termine a suitable site for the location of the transmitter 
for the proposed station, and that such site must be for¬ 
mally approved by the Commission before plaintiff may 
commence construction. 


8. That the said grant, in accordance with Commission 
Rule 44, was conditional for a period of 20 days, within 
which time any person who believed that he had been over¬ 
looked and that his interest would, in fact, be adversely af- 


*Rule 44 provides: “Any application which is properly filed and con¬ 
forms to the regulations of the Commission with respect to the fdrm used, 
manner of execution, completeness of answers to questions, and other infor¬ 
mation required, may be granted by the Commission without a hearing if it 
appears conclusive to the Commission from the face of such application, from 
documents submitted therewith, and from such other information as the Com¬ 
mission may have (a) that the granting of such application, either in whole 
or in part, would serve public interest, convenience, and necessity, and (b) 
that the granting of such application, either in whole or in part, would not 
aggrieve or adversely affect the interest of any person, firm, company, or 
corporation holding a permit, license, or other instrument of authorization 
from the Commission, or having an application therefor pending before 
the Commission, PROVIDED, HOWEVER, That any such grant shall 
be conditional and may be suspended and reconsidered by the Commission 
as hereinafter provided. ,J 
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fected by the proposed operation could file a protest in ac¬ 
cordance with Commission Rule 45.* 

9. That on or about July 23, 1935, the WCAU 
4 Broadcasting Company, owner and operator of Sta¬ 
tion WCAU, Philadelphia, operating unlimited time 
with 50,000 watts power on 1170 kilocycles, filed a protest 
on the ground that the operation of the proposed station 
would cause objectionable interference with the service 
rendered by Station WCAU, which protest complied in 
every respect with the provisions of Commission Rule 45 
covering such procedure. 

10. That on or about July 25, 1935, the American Broad¬ 
casting Company, owner and operator of Radio Station 
WOL, Washington, D. C., operating unlimited time with 
100 watts power on 1310 kilocycles, filed a protest, which 
protest failed to comply with the provisions of the said 
Commission Rule 45. 

11. That on or about August 16, 1935, plaintiff filed a 
petition in opposition to the said protest of Station WOL 
pointing out that the protestant had not shown a justiciable 
interest in the subject matter of the plaintiff’s application 
and, furthermore, that the protest was not properly exe¬ 
cuted and sworn to. 

12. That on August 27, 1935, the Commission, through 
its Broadcast Division, considered the protest of the Amer¬ 
ican Broadcasting Company and found that it had shown 

*Rule 45 provides: “In any case where an application is granted in 
whole or in part without a hearing as provided in paragraph 44, any per¬ 
son, firm, or corporation aggrieved or whose interests are adversely affected 
by such grant, may obtain a hearing upon said application by adhering to 
the following procedure: 

“a. Such parties shall, within 20 days from the date on which public 
announcement of such grant is made at the principal office of the Com¬ 
mission, or from its effective date if a later date is specified by the Commis¬ 
sion file with the Commission and serve upon or mail to the applicant a pro¬ 
test in writing directed to the action of the Commission making such grant,^' 

“b. Such protest shall be executed and sworn to by a person having 
knowledge of the facts therein stated and shall contain: 

“(1) A statement of protestant’s interest in the matter. 

“(2) A terse, yet complete, statement of the facts which protestant ex¬ 
pects to prove upon hearing, and 

“(3) Proof of service upon the applicant. 

Upon receipt by the Commission of such protest the application in¬ 
volved will be set for hearing in the same manner in which other applica¬ 
tions are set for hearing and the applicant and other parties in interest 
notified thereof; PROVIDED, HOWEVER, That upon such hearing the veri¬ 
fied protest shall be taken as a pleading limiting the issues to be tried, but 
not as evidence of the facts therein stated .’ f 
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no basis for probable cause or injury nor made any 

5 showing that it would in any way be adversely af¬ 
fected by the grant to plaintiff; accordingly, the 

Commission denied the protest. 

13. That on September 5, 1935, the Commission notified 
the plaintiff that its application had been set for hearing 
to be held on September 25, 1935, upon the protest of :Radio 
Station WCAU, such hearing to be, in accordance with the 
rules, “upon the issues set forth in said protest.” 

14. That on or about September 16, 1935, the aforemen¬ 
tioned American Broadcasting Company, owner and oper¬ 
ator of Station WOL, Washington, filed a petition to inter¬ 
vene in the hearing to be held upon plaintiff’s application 
pursuant to the said protest of Station WCAU, but the 
petition made no reference whatsoever to any problem of 
interference or any possible curtailment of the WOL ser¬ 
vice area, nor in any way whatsoever did it disclose an 
interest in the interference problem which was the only 
issue raised by the said protest of WCAU. 

15. That plaintiff on or about September 18, 1935, filed 
an opposition to the petition of Station WOL to intervene, 
and included a motion to strike the petition from the files 
on the ground that it failed to comply with Commission 
Rule 59 requiring that a petition to intervene in a proceed¬ 
ing must disclose “a substantial interest in the subject 
matter of the hearing.” 

16. That the plaintiff submitted to Station WCAU the 
measurements which it had, at great expense, caused to be 
made and analyzed showing the probable effect of the oper¬ 
ation of the proposed station and the extent of the services 
rendered by WCAU in the direction of the proposed sta¬ 
tion; that the Chief Engineer of Station WCAU carefully 
considered the measurements submitted, and he superim¬ 
posed upon the plaintiff’s map measurements which had 
been taken by Station WCAU; and that the Chief Engineer 
of WCAU concluded that the proposed operation would re¬ 
sult in no objectionable interference with the service 

6 rendered by WCAU. 

17. That on or about September 19, 1935, in ac¬ 
cordance with the conclusion of its engineer that the oper¬ 


ation of the proposed station would result in no interfer¬ 
ence with its service area, Station WCAU voluntarily with- 
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drew its protest, and the Commission, through its Secre¬ 
tary, immediately notified the plaintiff by telegram that 
WCAU had withdrawn its protest and that the hearing- 
scheduled for September 25th was therefore cancelled. 

18. That, pursuant to its Rule 46*, the Commission, and 
its predecessor, the Federal Radio Commission, which fol¬ 
lowed the same rule, have, without exception taken formal 
notice of the withdrawal of a protest the original filing of 
which had resulted in the designation of an application for 
hearing, and have made final the original granting of the 
application as of the date when such notice has been taken. 

19. That, under the rules, no further action is necessary 
to make final a formal grant of the Commission where no 
protest against such grant has been filed within the time 
provided therefor or, having been filed, has been withdrawn 
before hearing thereon, but such grant automatically be¬ 
comes absolute and final.** 

20. That the Commission, at the meeting of its 
7 Broadcast Division on September 24, 1935, but in the 
absence of defendant Commissioner Case, of its own 
motion reconsidered the plaintiff’s application and desig¬ 
nated it for hearing with instructions that notices of the 
hearing be sent to Stations WCAU and WOL, (although 
the former had already indicated that it was not opposed 
to the grant of the application), together with such others 
as might be suggested by the Engineering Division; and 
that at the same time the Commission took notice of the 

*Rule 46 provides: “Pending such hearing the effective date of the 
Commission's action with respect thereto shall be postponed to the date of 
the Commission’s decision after hearing, unless the authorization involved 
in such <*rant is necessary to the maintenance or conduct of an existing ser¬ 
vice, in which event the Commission may, in its discretion, authorize the 
applicant to utilize the facilities or authorization in question pending the Com¬ 
mission’s decision after hearing. After hearing, in accordance with the 
foregoing, the Commission may affirm, revoke, or modify its conditional 
grant. If no protest is filed in accordance -with the foregoing and within 
the time limited, the action of the Commission in granting the application 
in question shall become absolute and final without further action of the 
Commission. ’ ’ 

** Par. 104.4 of the Rules of Practice and Procedure adopted by the 
Commission on December 18, 1935, is very specific in this regard, stating in 
part: “If no protest is filed in accordance with the foregoing, and within 
the time limited, or if a protest is filed, but is withdrawn by the protestant 
before hearing thereon, the action of the Commission in granting the appli¬ 
cation in question shall become absolute and final without further action of 
the Commission. ’ ’ 
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withdrawal of the WCAU protest and the cancellation of 
the hearing which was to have been held pursuant thereto. 

21. That this action of the Commission was based upon 
no facts whatsoever in addition to those originally set forth' 
by plaintiff and upon consideration of which the Commis¬ 
sion had found that the public interest would be served and 
no person adversely affected by the operation of the pro¬ 
posed station. 

22. That this action of the Commission is without prece¬ 
dent, is contrarv to the facts and to the finding alreadv 
made by the Commission upon the same record, and is in 
violation of the Commission’s own rules. 

23. That on or about September 27, 1935, plaintiff filed 
a motion with the Commission to reconsider its action and 
make final the original grant to plaintiff, which motion 
pointed out (1) that the action of the Commission was with¬ 
out precedent, (2) that it was warranted neither by the 
facts nor by the rules, (3) that the Commission had of its 
own motion assumed diametrically opposite positions on 
the same record, and (4) that the action of the Commission 
was clearly arbitrary and capricious. 

24. That the Commission, through its Broadcast Divi¬ 
sion, on October 29, 1935, denied plaintiff’s petition for re¬ 
consideration but, as plaintiff is informed and believes and, 

therefore avers, defendant Commissioner Case re- 
8 corded a dissenting vote based upon the fact that it 
had been the long established and unvaried practice 
of the Commission to make final an original grant; of an 
application wherever a protest has been withdrawn, the 
original filing of which had caused the application to be 
designated for hearing, and, furthermore, that there being 
no additional facts before the Commission upon which to 
base a reversal of its previous action, the question was 
purely one of law which was decided by the rules and by 
the established practice of the Commission thereunder. 

25. That the Commisison has now set the application of 
plaintiff for hearing to be held before an examiner on Feb¬ 
ruary 3, 1936. 

26. That plaintiff is informed and believes and, there¬ 
fore, avers that it is now possessed of a valid construction 
permit; that the only action remaining for the Commission 
is the approval of a site for the transmitter of the proposed 
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station; but that the Commission bv reason of the fore- 

7 V 

going, will refuse to approve a transmitter site, and that 
without such approval plaintiff may not commence con¬ 
struction. 

27. That plaintiff is informed and believes and, there¬ 
fore, avers that if the construction period under plaintiff’s 
permit be not extended beyond March 2, 1936, by action of 
this Honorable Court, the permit may automatically be 
forfeited and lost by plaintiff, and that plaintiff will thereby 
suffer irreparable damage. 

28. That if plaintiff be not permitted to proceed with the 
construction and operation of the proposed station as orig¬ 
inally authorized, the Commission will grant other applica¬ 
tions which will prevent the proposed construction and 
operation and thereby cause irreparable injury to plaintiff. 

29. That plaintiff is informed and believes and, 

9 therefore, avers that there is no broadcasting fre¬ 
quency available to plaintiff other than that specified' 

in the original grant from the Commission, and that if 
plaintiff be precluded from the use thereof it will be forever 
precluded from establishing a new station in the proposed 
area. 

30. That plaintiff has no remedy at law, and that only by 
the prompt interposition of a court of equity can plaintiff’s 
interests be protected and irreparable injury to it avoided. 

WHEREFORE, the plaintiff prays: 

(1) That writs of subpoena be issued directed to each of 
the defendants herein, commanding them to appear and 
make answer hereto, answer under oath being hereby ex¬ 
pressly waived. 

(2) That this court grant to the plaintiff an injunction 
pendente lite enjoining the defendants from holding a hear¬ 
ing upon plaintiff’s application for a permit to construct 
a new radio broadcasting station to be operated daytime 
onlv on a frequency of 1140 kilocycles with 250 watts power 
in the vicinity of Rockville, Maryland, and from granting 
any application in whole or in part which would preclude 
the construction and operation of plaintiff’s proposed sta¬ 
tion. 

(3) That this court grant to the plaintiff an injunction 
pendente lite enjoining the defendants and each of them 
from refusing to extend the construction completion date 
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of plaintiff’s proposed station so that the permit will not 
expire and be lost by plaintiff pending final action by this 
Court. 

(4) That, upon final hearing of this cause, the court per¬ 
petually enjoin the defendants and each of them from hold¬ 
ing a hearing upon the plaintiff’s application for a permit 
to construct a new station in the vicinity of Rockville, Mary¬ 
land, and to operate the same daytime only on 1140 kilo¬ 
cycles with 250 watts power, and from granting any 

10 application in whole or in part which would operate 
as a bar to the operation of the plaintiff’s proposed 
station. 

(5) That, upon final hearing of this cause, the court or¬ 
der and direct the defendants and each of them to with¬ 
draw the plaintiff’s application from the hearing docket 
and to issue a modified permit to plaintiff for the construc¬ 
tion of a radio station in the vicinitv of Rockville, Marv- 
land, and to operate the same daytime only on 1140 kilo¬ 
cycles with 250 watts power in accordance with the original 
grant. 

(6) That the plaintiff may have such other and further 
relief as the case may require and as the court may con¬ 
sider equitable and proper. 

THE MONOCACY BROADCAST¬ 
ING COMPANY 

By (Sgd.) LAURENCE LEONARD 


Attornevs for Plaintiff: 

* 

DAVID C. WINEBRENNER, 3rd 
Frederick, Maryland 

STEDMAN PRESCOTT 
Rockville, Maryland 

ELIOT C. LOVETT 
729 Fifteenth Street, 
Washington, D. C. 


11 City of Washixgtox, 

District of Columbia , ss: 

I, Laurence Leonard, being first duly sworn, upon oath 
depose and say that I am President of The Monocacy 
Broadcasting Company and have read the foregoing Bill of 
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Complaint by me subscribed on behalf of plaintiff therein, 
and know the contents thereof; that the matters and things 
contained in the said Bill of Complaint are true of my own 
personal knowledge except those stated upon information 
and belief and those matters and things I verily believe to 
be true. 

LAURENCE LEONARD 

Subscribed and Sworn to before me this 22nd day of Jan- 
uarv, 1936. 

ALFRED L. BENNETT 

(Seal) Notary Public, D. C. 

12 Motion for Preliminary Injunction 

Filed Januarv 23, 1936 

Comes now the plaintiff, The Monocacy Broadcasting 
Company, and moves the Court to issue an order directed 
to the defendant, Anning S. Prall, Eugene 0. Sykes, Nor¬ 
man S. Case, Irvin Stewart, Thad H. Brown, George H. 
Payne, and Paul A. Walker, as the Federal Communica¬ 
tions Commission, restraining and enjoining all and each of 
them, pendente lite, from holding a hearing upon plaintiff’s 
application for a permit to construct a new radio broad¬ 
casting station to be operated daytime only on a frequency 
of 1140 kilocycles with 250 watts power in the vicinity of 
Rockville, Maryland, and from granting any application 
in whole or in part which would preclude the construction 
and operation of plaintiff’s proposed station, and further 
restraining and enjoining all and each of the defendants, 
pendente lite, from refusing to extend the construction com¬ 
pletion date of plaintiff’s proposed station so that 

13 the permit therefor will not expire and be lost by 
plaintiff pending the final determination of this 

cause, all for the reasons set forth in the annexed Bill of 
Complaint. 

DAVID C. WINEBRENNER, 3rd 
STEDMAN PRESCOTT 
ELIOT C. LOVETT 

Attorneys for Plaintiff. 

To the Defendants: Anning S. Prall, Eugene 0. Sykes, 
Norman S. Case, Irvin Stewart, Thad H. Brown, George H. 
Payne, and Paul A. Walker. 
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You are hereby notified that the foregoing Motion and 
the attached Statement of Points and Authorities in Sup¬ 
port thereof have been filed in accordance with Law Rule 
32, and that if you desire to oppose the same you are re¬ 
quired to file in reply a statement of the points and au¬ 
thorities upon which you rely and serve a copy thereof 
upon the attorneys for plaintiff. 

DAVID C. WINEBRENNER, 3rd. 
STEDMAN PRESCOTT 
ELIOT C. LOVETT 

Attorneys for Plaintiff 

Note: Copy of motion served on Anning S. Prall, et al 

bv Marshal. 

* 

14 Affidavit of Laurence Leonard in Support of Motion 

for a Preliminary Injunction 

Filed January 31, 1936 

City of Washington, 

District of Columbia , ss: 

I, Laurence Leonard, being first duly sworn, on oath, de¬ 
pose and say that I am President of The Monacacv Broad¬ 
casting Company, the plaintiff in the above entitled pro¬ 
ceeding; that I have examined Report No. 54 of the Broad¬ 
cast Division of the Federal Communications Commission 
setting forth the action which that Division took on August 

27.1935, and that, with reference to the protest of the; Amer¬ 
ican Broadcasting Company (Station WOL), Washington, 
D. C., the Report stated *. 

‘ 4 Denied petition protesting action of Commission on July 

2.1935, in granting application for new station in Rockville, 
Maryland, to be operated by the Monocacy Broadcasting 
Company (since designated for hearing) as protestant has 
shown no basis for probable cause of injury nor any show¬ 
ing that it will in any wise be adversely affected by the 
grant. ’’ 

That the protest of the WCAU Broadcasting Company 
(Station WCAU), Philadelphia, Pennsylvania, upon which 
the Commission designated the Monocacy application for 
hearing, set forth, as the sole reason for the protest, the alle¬ 
gation that— 
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“the operation of the proposed station in Rockville, 
Maryland, upon 1140 kilocycles with 250 watts power 
15 during daytime hours would be expected to result in 
objectionable interference with the service now ren¬ 
dered by protestant station, WCAU, to the consequent detri¬ 
ment of the listening public and in violation of the statu¬ 
tory standard of public interest, convenience and neces¬ 
sity. ’ ’ 

That under date of September 5, 1935, the Federal Com¬ 
munications Commission directed to The Monocacy Broad¬ 
casting Company, which had been assigned the call letters 
“WRMD”, a notice of the hearing to be held upon the Mo¬ 
nocacy application September 25, 1935, “upon the issues set 
forth” in the WCAU protest, copy of which was attached 
to the notice; 

That Par. 59 of the Rules and Regulations of the Federal 
(Q Communications Commission then in force provided that— 
r “Any governmental department or officer, any person, 
firm, company, or corporation, or any State or political sub¬ 
division thereof may, at any time, more than 10 days prior 
to the date of any hearing, file with the Commission a peti¬ 
tion to intervene therein in support of or in opposition to 
any application designated for hearing. If the petition dis¬ 
closes a substantial interest in the subject matter of the 
hearing the Commission will grant the same and permit the 
petitioner to be heard subject to regulations hereinafter im¬ 
posed. ’’ 

^ That on or about September 15, 1935, the American 
Broadcasting Company filed a petition with the Commission 
to intervene in the WCAU protest hearing on the Monocacy 
application; that this petition set forth no interest whatso¬ 
ever in the sole issue of interference which was raised bv 
the WCAU protest, and in fact did not even mention inter¬ 
ference, WCAU, or refer to the WCAU protest; 

That on or about September 18, 1935, The Monocacy 
Broadcasting Company filed an opposition to the petition 
of the American Broadcasting Company (WOL) to inter¬ 
vene in the WCAU protest hearing, and included a motion 
to strike the petition from the files on the ground that Par. 
45 of the Commission’s Rules and Regulations provided that 
a hearing resulting from a protest was to be taken as a 
pleading “ limiting the issues to be tried 99 and that WOL 




ANNING S. PRALL, ET AL. 


13 




had failed to qualify itself to intervene under Rule 59 be¬ 
cause its petition had not disclosed a “substantial interest 
in the subject matter of the hearing that on or 
16 about September 19, 1935, WCAU withdrew its pro¬ 
test, and the Commission immediately notified The 
Monocacy Broadcasting Company by telegraph that the 
hearing scheduled for September 25, 1935, was thereby can¬ 
celled : 

That I have carefully examined the official minutes of the 
Broadcast Division of the Communications Commission, es¬ 
pecially the minutes of September 24, 1935, and have found 
no record of any action of the Division upon the petition of 
WOL to intervene or upon the opposition to that petition 
filed by The Monocacy Broadcasting Company; that the 
only mention of the WOL petition which appears in the 
minutes occurs in the recitation of the action taken by the 
Division on September 24th, in the absence of Commis¬ 
sioner Case, reversing its previous action in granting the 
Monocacy application without a hearing under Rule 44 and 
designating the same for hearing; that this entry on the 
Commission’s minutes of September 24, 1935, is as follows: 

“The Broadcast Division, upon consideration of the with¬ 
drawal of protest filed by WCAU Broadcasting Company, 
Philadelphia, Pennsylvania, to the action of the Commis¬ 
sion in granting the application of The Monocacy Broad¬ 
casting Company, Rockville, Maryland, for a construction 
permit to authorize the erection and operation of a new 
broadcasting station in that city upon the assignment of 
1140 kc frequency with 250 watts power during daytime 
hours, and petition to intervene in the proceedings; relative 
to the WCAU protest filed by the American Broadcasting 
Company, Washington, D. C. (WOL), dismissed the pro¬ 
ceedings scheduled for September 25, 1935; reconsidered 
its action in granting the Monocacy application and desig¬ 
nated same for hearing on issues to be determined bv it, and 
directed that notices of the proceedings be sent to the Amer¬ 
ican Broadcasting Company (WOL), and WCAU Broad¬ 
casting Company, in addition to such parties as may be 
specified by the Division. ’ ’ 

That on or about September 26, 1935, The Monocacy 
Broadcasting Company filed a motion to have the Commis¬ 
sion reconsider its action and make final the original grant; 
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that on October 29, 1935, the Broadcast Division denied the 
motion for reconsideration, but Commissioner Case re¬ 
corded his dissenting vote; 

That a photostatic copy of the permit which was issued 
to The Monocacy Broadcasting Company is attached here¬ 
to; that the Company has pending* before the Com- 

17 mission an application for additional time within 
which to construct its proposed station, WRMD, for 

the reason that it has been and is impractical to proceed 
with construction in view of the Commission’s apparent at¬ 
titude that the permit has in some manner been cancelled 
or indefinitely suspended; and 

That the Commission has never given to The Monocacy 
Broadcasting Company, either directly or indirectly, any 
reason whatsoever for the Broadcast Division’s reconsider¬ 
ation and reversal of its original action. 

LAURENCE LEONARD 

Subscribed and Sworn to before me this 31st day of Jan¬ 
uary, 1936. 

i JERROLD B. ULLMAN 

(Seal) 'Notary Public, D. C. 

18 f. c. c. form no. 351 File No. Bl-P-638 

Call letters WRMD 

Filed January 31, 1936 

United States of America 
Federal Communications Commission 

Radio Broadcast Station Construction Permit 

Subject to the provisions of the Communications Act of 
1934, subsequent acts, and treaties, and all regulations here¬ 
tofore or hereafter made thereunder, and further subject to 
the conditions set forth in this permit, authority is hereby 
granted to The Monocacy Broadcasting Company to con¬ 
struct a radio transmitting station located and described as 
f ollows: 

1. Location of transmitter: State Maryland County 
Montgomery City or town Vicinity Rockville Street and 
number Exact site to be determined, subject to approval of 
Federal Communications Commission. 

N. Latitude: Degrees., minutes., seconds. 

W. Longitude: Degrees., minutes., seconds. 
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2. Location of main studio: State Maryland County 
Montgomery City or town Rockville Street and number 
Site to be determined. 

3. Description of transmitting apparatus: 

Collins, Type 20A, Broadcasting Transmitter* Direct 
Crystal Control. Last radio stage: two 250 watt vacuum 
tubes for high level modulation (Hygrade Svlvania 204-A). 
Maximum rated carrier power output 500 watts. 

4. The frequency, operating power, and hours of 
19 operation will be as follows: 

(a) Frequency 1140 kilocycles. 

( b ) Power (1) Night xx 

(2) Day 250 watts. 

(c) Hours of operation: Daytime. From 6:00 a.m. to 
local sunset. 

5. Date of required commencement of construction By 
September 2, 1935 

6. Date of required completion of construction March 

2, 1936 ‘ j 

7. (a) Upon the completion of construction in exact ac¬ 
cord with this permit, and provided the Commission and 
the Inspector of Radio are notified two days in advance, 
the permittee is authorized— 

(1) To conduct equipment tests between 1 a.m. and 6 a.m., 
local standard time, for a period not to exceed 10 days, on 
the frequency and with the power herein specified. 

( b ) Upon the completion of equipment tests, and pro¬ 
vided an application for radio broadcasting station license 
has been filed with the Commission, showing the trans¬ 
mitter to be in satisfactory operating condition; and pro¬ 
vided further, that the Commission and Inspector of Radio 
are notified two days in advance, the permittee is author¬ 
ized— 

(1) To conduct broadcast program tests for a period not 
to exceed 30 days, on the frequency, with the power, and 
during the hours of operation herein specified. 

( c ) The authority herein contained to conduct tests shall 
not be construed as a radio broadcasting station license, 
but only to make tests incident and necessary to proper con¬ 
struction of the station, and the Commission reserves the 
right to cancel or modify such authority. 
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8. This permit shall be automatically forfeited if the sta¬ 
tion is not ready for operation within the time specified or 
within such further time as the Commission may allow, 
unless completion of the station is prevented by causes not 
under permittee’s control. 

Dated this 2nd dav of Julv, 1935. 

Bv direction of the 

FEDERAL COMMUNICATIONS COMMISSION, 
(Seal) 

(Sgd.) HERBERT L. PETTEY, 
(Seal) Secretary. 

fbb 

20 Affidavit of Norman S. Case. 

Filed January 31, 1936 

City of Washington, 

District of Coln?nbia, ss: 

I, Norman S. Case, being first duly sworn, on oath de¬ 
pose and say that I am a member of the Federal Communi¬ 
cations Commission and am assigned to the Broadcast 
Division thereof; that I am familiar with the above en¬ 
titled suit instituted against the members of the Commis¬ 
sion by The Monocacy Broadcasting Company for an in¬ 
junction and other purposes, and this affidavit is given at 
the request of the plaintiff for use in connection with its 
motion for a preliminary injunction; 

That I have carefully read Paragraph 24 of the Bill of 
Complaint and find that it presents an accurate statement 
of the facts, and that the reasons stated for my dissenting 
vote in connection with the Broadcast Division’s reversal 
of its previous action in granting the application of The 
Monocacy Broadcasting Company without a hearing under 
Rule 44 are substantially those which I have orally given; 

That, as also stated in the Bill of Complaint, after 

21 the grant by the Commission there were filed two 
Protests, one (by WOL) of which was denied be¬ 
cause it did not comply with the rules, and the other (by 
WCAU) was withdrawn by the protestant before the hear¬ 
ing which was scheduled to be heard thereon; that before 
WCAU withdrew its protest Station WOL filed a petition 
to intervene in the hearing, but the hearing was cancelled 
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by the withdrawal of the protest before any action was 
taken upon the WOL petition; that no action was there¬ 
after taken upon the petition because the hearing to which 
it applied had been cancelled; 

That when the Broadcast Division reversed its original 
action in granting the Monocacy application under Rule 
44 there was, to my knowledge, nothing before it in ad¬ 
dition to the record upon which the original grant was 
based except the aforementioned protests and the petition 
to intervene in the cancelled hearing; that, in my opinion, 
those additions to the record did not constitute facts upon 
which a reversal of the original action of the Division could 
be based; and that furthermore, in my opinion, the original 
action of the Division had become absolute and final under 
the rules and regulations. 

NORMAN S. CASE j 

SUBSCRIBED AND SWORN to before me, a Notary 
Public in and for the District of Columbia, this 27th day 
of Januarv, 1936. 

LENAH J. FERRO 
Notary Public, D. C. j 


(Seal) My commission expires January 2, 1941 

Receipt of a copy of the foregoing affidavit of Norman 
S. Case acknowledged this 31st day of January, 1936. 

HAMPSON GARY 
General Counsel 

Federal Communications Commission 
22 Stipulation 

Filed February 13, 1936 


It is hereby stipulated and agreed by and between the 
parties hereto, through their respective attorneys: of rec¬ 
ord, as follows: 

(1) Plaintiff agrees, pending the final determination of 
this proceeding, not to insist upon its motion for a prelim¬ 
inary injunction insofar as the first two purposes thereof 
are concerned, namely, the prohibition of any hearing 
upon plaintiff’s application, and the withholding of ap¬ 
proval from any other application which might preclude 
the construction and operation of plaintiff’s proposed 
radio station. 
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(2) Defendants agree that, pending the final determina¬ 
tion of this proceeding, no hearing will be held upon plain¬ 
tiff’s application to which reference is made in the bill of 
complaint, and that no other application will be granted 
which might preclude the construction and operation of 
plaintiff's proposed station. 

(3) Defendants further agree that the third purpose of 
plaintiff's motion for a preliminary injunction, namely, 

that seeking to enjoin the defendants from refusing 

23 to extend the construction completion date of plain¬ 
tiff's construction permit, may be argued and heard 

bv the court at the same time as the motion to dismiss 
which defendants intend to direct to the bill, or, if no such 
motion to dismiss be filed, then at any time after Feb¬ 
ruary 15, 1936. 

(4) Defendants further agree that, if it be finally de¬ 
termined that plaintiff as of this date has a valid construc¬ 
tion permit, then and in such case the permit will be con¬ 
sidered to have continued in full force and effect without 
interruption, and defendants will not refuse reasonably to 
extend the construction completion date thereof on the 
ground that it had previously expired or that construc¬ 
tion had not been commenced or sufficiently advanced 
thereunder 

DAVID C. WINEBRENNER, 3rd 
STEDMAN PRESCOTT 
ELIOT C. LOVETT 

Attorneys for Plaintiff 

HAMPSON GARY 
GEORGE B. PORTER 
FANNEY NEYMAN 

Attorneys for Defendants 

Dated: February 12, 1936. 

24 Motion to Dismiss Bill of Complaint for an Injunc¬ 

tion and Other Purposes 

Filed February 13, 1936 

Now comes Anning S. Prall, Eugene 0. Sykes, Norman 
S. Case, Irvin Stewart, Thad H. Brown, George H. Payne, 
and Paul A. Walker, as the Federal Communications Com¬ 
mission and moves to dismiss the Bill of Complaint for in¬ 
junction and other purposes on file herein, upon the fol¬ 
lowing grounds and for the reasons indicated: 
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(1) That said Bill of Complaint for injunction does not 
state facts sufficient in equity to constitute a cause of ac¬ 
tion in this, to-wit: That said Bill of Complaint seeks to 
have this court interfere with the discretion of the Fed¬ 


eral Communications Commission, a licensing and admin¬ 
istrative body, which discretion has been exercised by it 
pursuant to authority conferred by law. 

(2) That plaintiff has not shown by its Bill of Complaint 
that it has been, or will be, irreparably injured by defen¬ 
dant’s action. 


(3) That plaintiff has a plain, speedy and adequate rem¬ 
edy at law under Section 402(b) of the Communications 
Act of 1934 which provides for appeal to the United States 
Court of Appeals for the District of Columbia, and the Bill 
of Complaint does not show that defendant has exhausted 
his legal remedies thereunder. 

(4) For other reasons apparent of record and 
25 which will be argued at the hearing. 


FEDERAL COMMUNICATIONS COMMISSION, 

By HAMPSON GARY 
General Counsel . 


GEORGE B. PORTER j 

Assistant General Counsel 

FANNEY NEYMAN 
Counsel 


26 Supplemental Affidavit of Laurence Leonard in 
Support of Motion for Preliminary Injunction 

Filed March 2, 1936 


City of Washington, 

District of Columbia, ss: 

I, Laurence Leonard, being first duly sworn, on oath 
depose and say that I am President of the Monocacy Broad¬ 
casting Company, the plaintiff in the above entitled pro¬ 
ceeding ; 

That since I executed my affidavit on January 31, 1936, 
in support of the motion of plaintiff for a preliminary in¬ 
junction, wherein I stated that the plaintiff had pending 
before the Commission an application for additional time 
within which to construct its proposed station, the applica- 
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tion has been returned to the plaintiff without action by 
the Commission; that the letter returning it is dated Feb¬ 
ruary 1, 1936, is signed by Herbert L. Pettey, Secretary, 
and reads as follows: 

“There is returned herewith your application for modi¬ 
fication of construction permit requesting extension of 
time in which to complete construction, to which File No. 
Bl-MP-280 has been assigned. 

“Inasmuch as the granting of this construction permit 
was suspended on August 27, 1935, the application for ex¬ 
tension of time is unnecessary. ” 

*> 

That on August 28th, 1935, the Commission, through 
Herbert L. Pettey, its Secretary, addressed a letter to the 
Plaintiff reading as follows: 

“The Commission, Broadcast Division, granted 
27 the protest of WCAU to the Commission’s action of 
July 2, 1935, granting your application for a con¬ 
struction permit to construct a new radio broadcasting sta¬ 
tion at Rockville, Maryland, and suspended said authority. 
The application was accordingly set for hearing upon the 
issues contained in said protest. 

“You will receive a notice setting a definite date within 
the near future.” 

That under date of September 5, 1935, the Commission 
sent to plaintiff a formal notice containing the following 
statements: 

“You are hereby notified that the Commission, pursuant 
to a protest filed by WCAU Broadcasting Co., Radio Sta¬ 
tion WCAU, has designated the above described applica¬ 
tion for a hearing upon the issues set forth in said pro¬ 
test, a copy of which is attached hereto and made a part 
of this notice. 

“This hearing will be held on September 25, 1935, at 
10:00 A. M., at the offices of the Commission, Washington, 
D. C. 

“Notices of the hearing on this matter are, on the date 
below stated, being mailed to the following parties: 

“Monocacy Broadcasting Co., 

Francis Scott Key Hotel, 

Frederick, Md. 

WRMD Applicant 
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“WCAU Broadcasting Co., 
1622 Chestnut St., 
Philadelphia, Pa.” 

WCAU Protestant 


That on September 21, 1935, the Commission, through 
Herbert L. Pettey, Secretary, sent to plaintiff a paid 
Postal Telegram reading as follows: 

“DUE TO WITHDRAWAL PROTES'T OF WCAU 
HEARING YOUR APPLICATION ROCKVILLE MARY¬ 
LAND SCHEDULED FOR SEPTEMBER 25TH CAN¬ 
CELLED.” 


That under date of December 17, 1935, the Commission 
sent a formal notice to the plaintiff “In re application of 
the Monocacv Broadcasting Company ( New )” the open¬ 
ing paragraph of which read: 

“You are herebv notified that the Commission has ex- 

%/ 

amined the above described application and has designated 


the matter for hearing for the following reasons 


y y 1 


and there then appeared nine reasons including the follow¬ 


ing: 

“1. To determine the legal, technical, financial, 
28 and other qualifications of the applicant to construct 
and operate the proposed station. 

“2. To determine the need for daytime service in the 
area proposed to be served.” 

“8. To determine whether the granting of the applica¬ 
tion will serve public interest, convenience and necessity.” 

That nine stations, including WCAU and WOL, were 
listed as respondents to the hearing which the. notice 
stated would be held on February 3, 1936; 

That the Commission has at no time modified or re¬ 
voked its original grant to the plaintiff, which grant is evi¬ 
denced by a construction permit, a photostat copy of which 
is attached to my original affidavit as an exhibit. 


LAURENCE LEONARD 


SUBSCRIBED AND SWORN TO before me this 29th 
day of February, 1936. 


(Seal) 


ALFRED L. BENNETT 
Notary Public, D. C. 


Service of a copy of the foregoing supplemental affi¬ 
davit of Laurence Leonard in support of Motion for pre- 
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liminarv injunction acknowledged this dav of March, 
1936. 

HAMPSON GARY, 

GEORGE D PORTER 
FANNEY NEYMAN 

Attorneys for Defendants. 

29 Memorandum 

Filed April 23, 1936 

While the rules and regulations of an administrative 
body made under the authority of an act of Congress have 
the force of law, the Courts will be slow to interfere by in- 
junction or mandamus with the construction put upon its 
rules bv that bodv, if that construction be not clearlv er- 
roneous and this is true also as to its construction of an 
act of Congress. U. S. ex rel Ness v. Fisher, 223 U. S. 683. 

In this case, however, the act gives a right of appeal to 
the United States Court of Appeals for the District of 
Columbia, and there is the additional ground for a court 
of equity’s refusal to take jurisdiction in that there is a 
plain, adequate and complete remedy at law by way of ap¬ 
peal. As to this I think the case of Sykes v. Jenny Wren 
Co., 64 D. C. App. 379, is controlling./ The fact that Sec. 
414 of the act provides that 

4 4 Nothing in this act contained shall in anv wav abridge 
or alter the remedies existing at common law, or by stat¬ 
ute, but the provisions of this act are in addition to such 
remedies.” 

does not give a court of equity jurisdiction where the rem¬ 
edy at law is adequate. 

Mandamus or injunctive relief will not ordinarily be 
substituted for an appeal. I do not see how the plaintiff 
can be irreparable injured, by the denial of the injunction, 
when it has this right to appeal. 

The motion to dismiss the bill will be sustained. 

JENNINGS BAILEY 
Justice 

30 Decree 

Filed Mav 4, 1936 

This cause came on to be heard at this term, and being 
submitted to the court for its consideration and decision 
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upon Plaintiff's Motion for Preliminary Injunction, Plain¬ 
tiff's Bill of Complaint for Injunction, Defendants' Motion 
to Dismiss said Bill of Complaint for Injunction and argu¬ 
ment of counsel, it is this 4th day of May, A. D., 1936, OR¬ 
DERED, ADJUDGED AND DECREED, AND THIS 
DOES ORDER, ADJUDGE AND DECREE that Plain¬ 
tiff’s Motion for a Preliminary Injunction be and IT IS 
HEREBY DENIED; that Defendants' Motion to Dismiss 
the Plaintiff's Bill of Complaint for Injunction be and IT 
IS HEREBY GRANTED and Plaintiff's Bill of Complaint 
for Injunction be and IT IS HEREBY DISMISSED with 
costs to Plaintiff. 

JENNINGS BAILEY 
Justice. 

Form of the above Decree is agreed to: | 

ELIOT C. LOVETT j 

Counsel for Plaintiff 

From the foregoing decree the plaintiff, by its Attorney, 
in open court, notes an appeal to the Court of Appeals. A 
bond to cover costs is hereby fixed in the sum of One Hun¬ 
dred Dollars ($100), with leave to deposit with the clerk 
the sum of Fifty Dollars ($50) in lieu thereof. 

JENNINGS BAILEY 
Justice 

31 Memorandum 

May 21, 1936. 

$50 cash deposited in lieu of bond on appeal. 


32 Assignment of Errors 

Filed May 25, 1936 

The court erred: 

1. In denying plaintiff's motion for a preliminary in¬ 
junction ; 

2. In sustaining defendants’ motion to dismiss the bill 
of complaint; 
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3. In not denying the defendants’ motion to dismiss the 
bill of complaint for that (a) the bill of complaint states 
a cause of action, (b) the Supreme Court of the District 
of Columbia has jurisdiction over the subject matter of the 
proceeding; and (c) the plaintiff is without any adequate 
remedv at law; and 

4. In other respects shown by the record. 

ELIOT C. LOVETT 

Attorney for Plaintiff 


Memorandum 


August 24, 1936. 

Order of thiited States Court of Appeals extending time 
to file record to and including September 1, 1936, filed. 


33 Joint Designation of Record 

Filed June 2, 1936 

It is hereby stipulated and agreed by the attorneys for 
the respective parties that the transcript of record which 
the clerk of the court is hereby requested to prepare in 
the above entitled cause for submission to the United States 
Court of Appeals for the District of Columbia shall con¬ 
sist of the following: 

1. Bill of Complaint for an injunction and other pur¬ 
poses. 

2. Motion for Preliminary Injunction. 

3. Affidavits in support of Motion for Preliminary In¬ 
junction: 

(a) Affidavit of Norman S. Case. 

(b) Affidavit of Laurence Leonard with exhibit attached. 

(c) Supplemental affidavit of Laurence Leonard. 

4. Stipulation. 

5. Motion to dismiss Bill of Complaint. 

6. Memorandum opinion of Mr. Justice Bailey. 

7. Final decree denying plaintiff’s motion for a Prelim¬ 
inary Injunction, granting defendants’ motion to dismiss 
the bill of complaint, and dismissing the bill of complaint. 
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8. Assignment of Errors. 

34 9. This designation. 

ELIOT C. LOVETT 

Attorney for Plaintiff 
HAMPSON GARY 

General Counsel 

GEORGE B. PORTER j 

Assistant General Counsel 

FANNEY NEYMAN 
Coimsel 

Attorneys for Defendant. 

35 District Court of the United States 

For the District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby cer- 
tify the foregoing pages numbered from 1 to 34, both in¬ 
clusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel, herein filed, copy of; which 
is made part of this transcript, in cause No. 60543 in 
Equity, wherein The Monocacy Broadcasting Company, a 
corporation, is Plaintiff and Anning S. Prall, et al, as Fed¬ 
eral Communications Commissions, as Defendants, as the 
same remains upon the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 26th day of August, 1936. 

CHARLES E. STEWART, 
Clerk. 

By CHAS B COFLIN, 

(Seal) Assistant Clerk . 

Endorsed on cover: District Court of the United States, 
District of Columbia, No. 6818. The Monocacy Broad¬ 
casting Company, a corporation, Appellant, vs. Anning S. 
Prall, Eugene 0. Sykes, Norman S. Case, Irvin Stewart, 
Thad H. Brown, George H. Payne, and Paul A. Walker, as 
the Federal Communications Commission. United States 
Court of Appeals for the District of Columbia. Filed 
Aug. 26 1936. Moncure Burke, Chief. 
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ANNING S. PRALL, EUGENE 0. SYKES, NORMAN 
S. CASE, IRVIN STEWART, THAD H. BROWN, 
GEORGE H. PAYNE, and PAUL A. WALKER, as the 
Federal Communications Commission. 


BRIEF ON BEHALF OF APPELLANT. 


Statement of the Case. 

This appeal is from a final decree of the United States 
District Court for the District of Columbia entered on May 
4, 1936, granting the appellees’ motion to dismiss appel¬ 
lant’s bill of complaint. 


1 V 
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The essential facts averred in the bill of complaint are: 

On June 17, 1935, the appellant filed with the Communi¬ 
cations Commission, (hereinafter sometimes referred to as 
the “Commission”), which is charged with the administra¬ 
tion of the Communications Act of 1934, (4S Stat. L. 1064, 
47 IT. S. C. A. 151, et seq.) (hereinafter sometimes referred 
to as the “Act”), an application for a permit to construct a 
radio station in the vicinity of Rockville, Maryland. Ac¬ 
companying the application was a petition setting forth the 
purposes of the station and the need for it in the area pro¬ 
posed to be served. The petition was supported by an affi¬ 
davit of an expert radio engineer giving engineering meas¬ 
urements which had been made for the appellant at great 
expense, and which clearly showed that no objectionable 
interference would be caused by the operation of the sta¬ 
tion as proposed (R. 2). 

On July 2, 1935, the Commission, acting in accordance 
with the provisions of the Act and of Rule 44 of the Com¬ 
mission promulgated thereunder, found conclusively from 
the application, the documents submitted therewith, and 
such other information as the Commission had, that the 
granting of the application (a) would serve the public 
interest, convenience and necessity and (b) would not ag¬ 
grieve or adversely affect the interest of any person, firm, 
company or corporation holding a permit, license, or other 
instrument of authorization from the Commission, or hav¬ 
ing an application therefor pending before the Commission 
(R. 3). The Commission thereupon granted the application 
and issued a permit to the appellant authorizing it to con¬ 
struct a radio broadcasting station at a site to be deter¬ 
mined by the appellant and approved by the Commission in 
the vicinity of Rockville, Maryland, to be operated day 
time only with 250 watts power on a frequency of 1140 kilo¬ 
cycles, and assigned to the station the call letters “WRMD” 



(R. 3). Under the Rules of the Commission said grant was 
conditional for a period of twenty days, within which time 
any person aggrieved or whose interests were adversely af¬ 
fected by the grant could file a protest in accordance with 
Rule 45 of the Commission (R. 3, 4). 

On or about July 23,1935, the WCAU Broadcasting Com¬ 
pany, owner and operator of Station WCAU, Philadelphia, 
filed a protest on the ground that the operation of the pro¬ 
posed station would cause objectionable interference with 
WCAU. This protest complied with the provisions of Rule 
45 (R. 4). 

On or about July 25, 1935, the American Broadcasting 
Company, owner and operator of Station WOL, Washing¬ 
ton, filed a protest. This protest did not comply with the 
provisions of Rule 45. On August 16, 1935, the appellant 
filed opposition to the protest of WOL on the grounds that 
it did not show a justiciable interest in the subject matter 
and that it was not properly executed or verified. On Au¬ 
gust 27, 1935, the Commission sustained the appellant’s 
objection and denied the protest of WOL upon the ground 
that it had shown no basis for probable cause or injury nor 
made any showing of its being adversely affected by grant 
to appellant (R. 4, 5). 

On September 5,1935, the Commission notified the appel¬ 
lant that its application had been set for a hearing on 
September 25, 1935, upon the protest of WCAU, the hear¬ 
ing to be “upon the issues set forth in said protest” (R. 5). 

On September 16, 1935, WOL filed a petition to inter¬ 
vene in the hearing on the protest of WCAU. This peti¬ 
tion made no reference to any question of interference, 
which was the only issue raised by the protest of WCAU. 
On September IS, 1935, the appellant filed opposition to 
the petition of WOL to intervene, with a motion to strike 
it from the files on the ground that it failed to comply with 
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47 IT. S. C. A. 151, et seq.) (hereinafter sometimes referred 
to as the “Act”), an application for a permit to construct a 
radio station in the vicinity of Rockville, Marvland. Ac- 
companying the application was a petition setting forth the 
purposes of the station and the need for it in the area pro¬ 
posed to be served. The petition was supported by an affi¬ 
davit of an expert radio engineer giving engineering meas¬ 
urements which had been made for the appellant at great 
expense, and which clearly showed that no objectionable 
interference would be caused by the operation of the sta¬ 
tion as proposed (R. 2). 

On July 2, 1935, the Commission, acting in accordance 
with the provisions of the Act and of Rule 44 of the Com¬ 
mission promulgated thereunder, found conclusively from 
the application, the documents submitted therewith, and 
such other information as the Commission had, that the 
granting of the application (a) would serve the public 
interest, convenience and necessity and (b) would not ag¬ 
grieve or adversely affect the interest of any person, firm, 
company or corporation holding a permit, license, or other 
instrument of authorization from the Commission, or hav¬ 
ing an application therefor pending before the Commission 
(R. 3). The Commission thereupon granted the application 
and issued a permit to the appellant authorizing it to con¬ 
struct a radio broadcasting station at a site to be deter¬ 
mined by the appellant and approved by the Commission in 
the vicinity of Rockville, Maryland, to be operated day 
time only with 250 watts power on a frequency of 1140 kilo¬ 
cycles, and assigned to the station the call letters “WRMD” 


(R. 3). Under the Rules of the Commission said grant was 
conditional for a period of twenty days, within which time 
any person aggrieved or whose interests were adversely af¬ 
fected by the grant could file a protest in accordance with 
Rule 45 of the Commission (R. 3, 4). 

On or about July 23,1935, the WCAU Broadcasting Com¬ 
pany, owner and operator of Station WCAU, Philadelphia, 
hied a protest on the ground that the operation of the pro¬ 
posed station would cause objectionable interference with 
WCAU. This protest complied with the provisions of Rule 
45 (R. 4). 

On or about July 25, 1935, the American Broadcasting 
Company, owner and operator of Station WOL, Washing¬ 
ton, filed a protest. This protest did not comply with the 
provisions of Rule 45. On August 16, 1935, the appellant 
filed opposition to the protest of WOL on the grounds that 
it did not show a justiciable interest in the subject matter 
and that it was not properly executed or verified. On Au¬ 
gust 27, 1935, the Commission sustained the appellant’s 
objection and denied the protest of WOL upon the ground 
that it had shown no basis for probable cause or injury nor 
made any showing of its being adversely affected by grant 
to appellant (R. 4, 5). 

On September 5,1935, the Commission notified the appel¬ 
lant that its application had been set for a hearing on 
September 25, 1935, upon the protest of WCAU, the hear¬ 
ing to be 44 upon the issues set forth in said protest” (R. 5). 

On September 16, 1935, WOL filed a petition to inter¬ 
vene in the hearing on the protest of WCAU. This peti¬ 
tion made no reference to any question of interference, 
which was the only issue raised by the protest of WCAU. 
On September IS, 1935, the appellant filed opposition to 
the petition of WOL to intervene, with a motion to strike 
it from the files on the ground that it failed to comply with 
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Rule 59 of the Commission requiring such a petition to show 
“a substantial interest in the subject matter of the hear¬ 
ing” (R. 5). 

The appellant submitted to WCAU certain measurements 
which it had caused to be made at great expense, showing 
the probable effect of the operation of the proposed sta¬ 
tion on 'WCAU. After careful studv of these measure- 
ments the chief engineer of WCAU concluded that the 
proposed operation would result in no objectionable inter¬ 
ference with WCAU. On September 19,1935, in accordance 
with this conclusion of its engineer, WCAU voluntarily 
withdrew its protest, and the Commission notified the ap¬ 
pellant that WCAU had withdrawn its protest and that the 
hearing scheduled for September 25 was therefore cancelled 
(R. 5, 6). 

Under the rules of the Commission, no further action is 
necessary to make final a formal grant of the Commission 
when no protest against such grant has been filed within the 
time limited, or having been filed, has been withdrawn 
before a hearing thereon. In such a case the grant auto¬ 
matically becomes absolute and final. Under its Rules, the 
Commission (and its predecessor the Federal Radio Com¬ 
mission followed the same rule) has, without exception, 
taken formal notice of the withdrawal of a protest and has 
made final the original grant of the application as of the 
date of such withdrawal (R. 6). 

However, in this case, the Commission at a meeting of its 
Broadcast Division, on September 24, 1935, in the absence 
of Commissioner Case, of its own motion reconsidered the 
appellant’s application and designated it for hearing with 
instructions that notices of the hearing be sent to W T CAU, 
WOL and such others as might be suggested by the Engi¬ 
neering Division (R. 6). This action of the Commission 
was based upon no facts whatever in addition to those orig- 
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inally set forth by appellant and upon consideration of 
which the Commission had found that the public interest 
would be served and no person adversely affected by the 
operation of the proposed station. This action was without 
precedent and in violation of the Commission’s;own rules 
(E. 7). 

On September 27, 1935, the appellant filed a motion with 
the Commission asking it to reconsider its action and make 
linal the original grant to the appellant, on the grounds (1) 
that the action of the Commission was without precedent, 
(2) that it was warranted neither by the facts nor by the 
Rules, (3) that the Commission had of its own motion as¬ 
sumed diametrically opposite positions on the same record, 
and (4) that the action of the Commission was clearly arbi¬ 
trary and capricious (R. 7). On October 29, 1935, the Com¬ 
mission denied the motion. Commissioner Case dissented 
on the ground that it had been the long established and un¬ 
varied practice of the Commission to make final an orig¬ 
inal grant of an application wherever a protest had been 
withdrawn, the original filing of which had caused the ap¬ 
plication to be designated for hearing; and that there be¬ 
ing no additional facts before the Commission upon which 
to place a reversal of its previous action, the question was 
purely one of law which was decided by the Rules and the 
established practice of the Commission thereunder (E. 7). 

The bill of complaint further alleges that the appellant’s 
permit provided that construction must be completed by 
March 2, 1936; that the Commission had set the applica¬ 
tion of the appellant for a hearing on February 3, 1936; 
that the Commission bv reason of the matters set forth, 
would refuse to approve a transmitter site, without which 
approval the appellant could not commence construction; 
that unless the construction period was extended beyond 
March 2,1936, by the Court, the permit would automatically 
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be forfeited and lost to the appellant, and would thereby 
suffer irreparable damage; that the Commission would 
grant other applications which would prevent the proposed 
construction and operation by the appellant and thereby 
cause it irreparable injury; that there was no broadcasting 
frequency available to the appellant other than that speci¬ 
fied in the original grant from the Commission, and that if 
the appellant were precluded from the use thereof it would 
be forever precluded from establishing a station in the pro¬ 
posed area (R. 8). 

In addition to the prayer for general relief, the bill of 
complaint prayed for an injunction pendente life enjoining 
the Commission from holding a hearing upon the appel¬ 
lant’s application and from granting any application in 
whole or in part which would prevent the construction and 
operation of appellant’s proposed station; for an injunction 
pendente lite enjoining the Commission from refusing to 
extend the construction completion date so that appellant’s 
permit would not expire and be lost pending final action of 
the Court; for a permanent injunction enjoining the Com¬ 
mission from holding a hearing upon appellant’s application 
for a permit and from granting any application in whole or 
in part which would operate as a bar to the operation of 
the proposed station; and for an order directing the Com¬ 
mission to withdraw the appellant’s application from the 
hearing docket and to issue a permit for construction of a 
station in accordance with the original grant (R. 8, 9). 

At the same time the appellant filed a motion for a pre¬ 
liminary injunction (R. 10), supported by an affidavit of the 
appellant’s president (R. 11-14), to which was attached a 
copy of the permit issued to the appellant on July 2, 1935 
(R. 14-16); and an affidavit of Commissioner Norman S. 
Case (R. 16). 

The Commission filed a motion to dismiss the bill of com- 



plaint on the grounds (1) that it sought to have the court 
interfere with the discretion of the Commission, (2) that it 
showed no probability of irreparable injury, and (3) that 
the appellant had an adequate remedy at law under Sec¬ 
tion 402(b) of the Act, providing for an appeal to this 
Court from the Commission (R. 19). The District Court 
sustained the motion on the third ground; holding that the 
right of appeal under the Act gave the appellant an ade¬ 
quate remedy at law (R. 22). 


Specification of Errors. 

The District Court erred: 


1. In holding that a court of equity has no jurisdiction 
to grant the relief prayed for in the bill of complaint. 

2. In holding that the appeal provided by Section 402(b) 
of the Communications Act is exclusive. 


Q 

O* 


In holding that the plaintiff has a plain, adequate and 
complete remedy under the Act. 

i 

4. In refusing to hold that the action on the part of the 
Commission was illegal, arbitrary and capricious. 


5. In refusing to hold that the plaintiff will suffer irrep¬ 
arable injury from the Commission’s action unless the 
relief prayed for is granted. 


6. In denying the appellant’s motion for a preliminary 
injunction and in sustaining the appellee’s motion to dis¬ 
miss the bill of complaint. 


Summary of Argument. 


The question before this Honorable Court is one of the 
jurisdiction of a court of equity to grant injunctive relief 
against illegal, arbitrary and unauthorized action on the 
part of an administrative agency. 
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The appellant will first show that the court below had 
jurisdiction to grant the relief prayed for in the bill of 
complaint. Nothing in the Act deprives a court of equity 
of such jurisdiction where it is shown that the appellant 
does not have a plain, adequate and complete remedy at 
law. 

The appellant will then show that the action of the Com¬ 
mission was illegal and in violation of its own rules and, 
therefore, arbitrary and capricious. The law is settled that 
a court of equity has jurisdiction to protect the appellant 
from such action where it is shown that it will suffer irrep¬ 
arable injury thereby. 

Finally the appellant will show that it will suffer irrep¬ 
arable injury unless relief is granted by a court of equity. 

ARGUMENT. 

I. 

THE APPELLANT IS ENTITLED TO THE INJUNC¬ 
TIVE RELIEF PRAYED FOR IN ITS BILL OF COM¬ 
PLAINT. 

A. The appeal provided for bp the Communications Act 
is not exclusive. 

The District Court dismissed the bill of complaint on the 
ground that the appellant had a plain, adequate and com¬ 
plete remedy at law by way of appeal under Section 402(b) 
of the Act. The court held that the decision of this Court in 
Sykes v. Jenny Wren Co., 64 App. D. C. 379 (1935), was 
controlling on this point. In so deciding, it is respectfully 
submitted that the court below was in error. The decision 
is clearly distinguishable from the case at bar. 

In the Sykes case, Radio Station AYHB had applied to 
the Commission for permission to extend its schedule of 
broadcasting hours. The plaintiff, a rival station, petitioned 
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to be heard at the proposed hearing on WHB’s petition. 
This petition was denied. Instead of prosecuting an appeal 
from this order under Section 402(b) of the Act to this 
Court the plaintiff filed a bill in equity to restrain the 
Commission from holding a hearing without allowing it the 
privilege of intervening and presenting its case. From a 
decree denying the Commission’s motion to dismiss a spe¬ 
cial ajopeal was granted. This Court, Justices Groner and 
Hitz dissenting, reversed the lower court. The! majority 
held that a competing broadcaster does not have such a sub¬ 
stantial interest in a hearing on the question of a compet¬ 
itor’s petition for an extension of time as to entitle it to 
representation at the hearing. The courts say that the com¬ 
petitor’s interests are conjectural and intangible in such 
cases. i 


Magnolia Petroleum Co. v. Federal Trade Comm., 64 
App. D. C. 1S9, 192; 76 F. (2d) 439 (1935). 

IVGN v. Federal Radio Comm., 62 App. D. C. 385; 68 
F. (2d) 433 (1933). 


If the plaintiff has no substantial interest in the subject- 
matter of the hearing, it is plain that it could suffer no irrep¬ 
arable injury from such a hearing. The plaintiff in the 
Sykes case was not a direct party to the controversy, as is 
the appellant here, and had no legal interest in the pro¬ 
ceeding. Such a plaintiff can offer no basis for equitable 
jurisdiction. The Sykes case is, we submit, not in point. 

Where, however, the plaintiff has a direct and substantial 
interest in the proceeding this Court has held that a court 
of equity has jurisdiction to enjoin the Radio Commission. 
That was the holding of this Court in Federal Radio Com¬ 
mission v. Stromberg Carlson Telephone Mfg. Co., 60 App. 
D. C. 31 (1931). In that case the plaintiff filed a bill in the 
Supreme Court of the District of Columbia to restrain the 
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Federal Radio Commission and its members from issuing an 
order changing the frequency assignment of the plaintiff 
station without prior notice or hearing. The plaintiff also 
prayed the court to declare invalid the order theretofore is¬ 
sued by the Radio Commission to effectuate a change of its 
frequency, and that a preliminary injunction be granted by 
the court pending determination of that suit forbidding all 
action on the part of the Commission which would in any 
wise interfere with the operation of its station. The lower 
court granted a temporary injunction, which action was af¬ 
firmed by this Court. The injunction was granted, even 
though the plaintiff had a statutory remedy under the 
Radio Act of 1927 (44 Stat. 1162; 44 TJ. S. C. A. Sec. 96) 
which is in all respects substantially similar to the remedy 
provided by Section 402(b) of the present Act. 

The Stromberg-Carlson case is squarely in point. It is, 
we believe, decisive of the questions presented by this ap¬ 
peal. The Sykes case does not affect or impair the force 
of the Stromberg-Carlson decision. The two cases dealt 

with entirelv different situations. In this connection it is 
* 

interesting to note that Mr. Chief Justice Martin wrote 
the opinion of the Court in both of these cases. 

It is also noteworthy that in neither the majority nor 

minority opinions in the Sykes case was any reference made 

to Section 414 of the Communications Act, which provides 

that “Nothing in this Act contained shall in any way 

abridge or alter the remedies existing at common law, or 

by statute, but the provisions of this Act are in addition to 

such remedies”, and so far as the record discloses, the fact 

that the law had been amended in 1934 bv the insertion of 

* 

this provision does not appear to have been called to the 
attention of this Court. This is strengthened by the fact 
that no reference thereto is made in the dissenting opinion. 
Had it been called to the attention of the court, it is doubt- 
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ful if the Court would have stated that “the remedy by 
appeal provided for in Section 402(b) of the Communica¬ 
tions Act of 1934 was the exclusive remedy provided by 
statute for the review of plaintiff’s complaint.” 

It would seem clear that in view of Section 414, the ap¬ 
peal provided for in Section 402(b) is not exclusive of the 
ordinary remedies in equity if the facts in the case are such 
as to justify their application. The appellant submits that 
the case at bar clearly falls within the principles of law 
announced by this Court in the Stromberg-Carlson case, 
and that the facts of this case definitelyJmpg it within 
the type of case contemplated by Section 4 02fb » ) of the Act. 

(B) 1 he remedy provided by such appeal is not adequate 

or complete in the case at bar. 

Of course, it is true, as pointed out by the trial court in 
its memorandum (R. 22), that Section 414 does not give 
a court of equity jurisdiction if the remedy at law is ade¬ 
quate and complete, but in the case at bar it is neither. 
The record shows that under the permit granted the appel¬ 
lant, the site where the transmitter was to be located was 
subject to the approval of the Commission (R. 14); that 
construction must be commenced by September 2, 1935, 
and completed by March 2, 1936 (R. 15); that the permit 
would be automatically forfeited if the statiop was not 
ready for operation within the time specified or within such 
further time as the Commission might allow, unless com¬ 
pletion be prevented by causes not under permittee’s con¬ 
trol (R. 16); and that an application for additional time 

i 

within which to construct the proposed station was refused 
(R. 19,21). The bill of complaint alleges that the Commission 
would refuse to approve a transmitter site, without which 
approval construction could not be commenced; that if 
the construction period was not extended by the court, the 
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permit would automatically be forfeited and lost, whereby 
the appellant would suffer irreparable damage; that if 
the appellant were not permitted to proceed with the con¬ 
struction and operation of the proposed station, the Com¬ 
mission would grant other applications which would pre¬ 
vent its construction and operation, thereby causing irre¬ 
parable injury to the appellant; that there is no broadcast¬ 
ing frequency available to the appellant other than that 
specified in the original grant from the Commission, and 
that if the appellant be precluded from the use thereof it 
will forever be precluded from establishing a new station 
in the proposed a*ea (R. 8). 

It is evident that under this state of facts, the remedy 
by appeal was neither adequate nor complete. The Com¬ 
mission having refused to extend the time for construction 
of the station, it was impossible for the appellant to pro¬ 
tect its rights. The appellant could not even proceed with 
such construction without the Commission’s approval of 
a site for the transmitter. Equity alone could protect the 
appellant by seeing that if it eventually won, it would not 
be deprived of the fruits of victory by its permit having- 
lapsed, and the only frequency available being enjoyed by 
someone else. 

Under the facts in this case, the remedy given by the ap¬ 
peal under Section 402 (b) of the Communications Act is 
plainly inadequate and incomplete, and it is equally plain 
that in equity alone is there power to protect the appellant. 

Terrace et al. v. Thompson, 263 U. S. 197 (1923); 

City of Walla Walla v. Walla Walla Water Co 172 
U. S. 1 (1898); 

Kilbourn v. Sunderland, 130 U. S. 505 (1889); 

Boyce’s Ex’rs . v. Grundy, 3 Pet. 210, 215 (1830); 

Federal Radio Commission v. Stromberg-Carlson 
Telephone Mfg. Co., supra, 60 App. D. C. 31 (1931). 
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II. 

THE ACTION OF THE COMMISSION WAS ILLEGAL, 
ARBITRARY AND CAPRICIOUS. 

The appellant’s application for a permit was: filed June 
17, 1935 (R. 2), and on July 2, 1935, the Commission, act¬ 
ing through its Broadcast Division, composed of Eugene 
0. Sykes, Chairman; Norman S. Case, Vice-Chairman, and 
Anning S. Prall, member ex-officio, “carefully considered 
the said application” and granted the application and is¬ 
sued a permit under Rule 44 of the Commission. This 
rule provides (R. 3): 

“Any application which is properly filed and con¬ 
forms to the regulations of the Commission with re¬ 
spect to the form used, manner of execution, complete¬ 
ness of answers to questions, and other information 
required, may be granted by the Commission without 
a hearing if it appears conclusive to the Commission 
from the face of such application, from documents 
submitted therewith, and from such other information 
as the Commission may have (a) that the granting of 
such application, either in whole or in part, would serve 
public interest, convenience, and necessity, and (b) 
that the granting of such application, either in whole 
or in part, would not aggrieve or adversely; affect the 
interest of any person, firm, company or corporation 
holding a permit, license, or other instrument of au¬ 
thorization from the Commission, or having an appli¬ 
cation therefor pending before the Commission, 
Provided, However, That any such grant shall be con¬ 
ditional and may be suspended and reconsidered by the 
Commission as hereinafter provided.” 

At this point it should be observed that all references to 
Rules of the Commission are to the Rules as they existed 
at the time when the questions in controversy arose. Since 
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that time new Rules have been adopted. These new Rules, 
however, in no way affect the appellant’s rights. 

Such action on the part of the Commission required that 
it find conclusively “from the face of such application, 
from documents submitted therewith, and from such other 
information as the Commission may have (a) that the 
granting of such application, either in whole or in part, 
would serve public interest, convenience, and necessity, and 
(b) that the granting of such application, either in whole 
or in part, would not aggrieve or adversely affect the in¬ 
terest of any person, firm, company, or corporation holding 
a permit, license, or other instrument of authorization from 
the Commission, or having an application therefor pending- 
before the Commission.” 

The Rules further provide that any such grant may be 
suspended and reconsidered by the Committee “as herein¬ 
after provided.” These provisions are found in Rules 45 
and 46. Rule 45 (R. 4) provides: 

“In any case where an application is granted in 
whole or in part without a hearing as provided in para¬ 
graph 44, any person, firm, or corporation aggrieved 
or whose interests are adversely affected by such grant, 
may obtain a hearing upon said application by adher¬ 
ing to the following procedure: 

a. Such parties shall, within 20 days from the date 
on which public announcement of such grant is made at 
the principal office of the Commission, or from its ef¬ 
fective date if a later date is specified by the Commis¬ 
sion file with the Commission and serve upon or mail 
to the applicant a protest in writing directed to the 
action of the Commission making such grant. 

b. Such protest shall be executed and sworn to by a 
person having knowledge of the facts therein stated 
and shall contain: 

(1) A statement of protestant’s interest in the mat¬ 
ter. 



15 


(2) A terse, yet complete, statement of the facts 
which protestant expects to prove upon hearing, and 

(3) Proof of service upon the applicant. 


c. Upon receipt by the Commission of such protest 
the application involved will be set for hearing in the 
same manner in which other applications are set for 
hearing and the applicant and other parties in interest 
notified thereof; Provided, However, That upon such 
hearing the verified protest shall be taken as a pleading 
limiting the issues to be tried, but not as evidence of 
the facts therein stated.” 


Rule 46 (R. 6) provides: 

‘‘Pending such hearing the effective date of the Com¬ 
mission’s action with respect thereto shall be postponed 
to the date of the Commission’s decision after hearing, 
unless the authorization involved in such grant is 
necessary to the maintenance or conduct of ail existing 
service, in which event the Commission may, in its dis¬ 
cretion, authorize the applicant to utilize the facilities 
or authorization in question pending the Commission’s 
decision after hearing. After hearing, in accordance 
with the foregoing, the Commission may affiriii, revoke, 
or modify its conditional grant. If no protest is filed 
in accordance with the foregoing and within the time 
limited, the action of the Commission in granting the 
application in question shall become absolute and final 
without further action of the Commission.” 


Taking the Rules together it is evident that the suspen¬ 
sion contemplated in Rule 44 is that provided for in Rule 
46, and is pending a hearing on a protest filed under Rule 
45. Obviously, the reconsideration contemplated in Rule 
44 would only be as a result of such hearing, i Rule 45 
limits the right to protest to one aggrieved or whose inter¬ 
ests are adversely affected, and specifically provides that 
the hearing shall be limited to the issues raised in the 
protest. This limitation is important, and relates directly 
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to the conclusive findings under Rule 44. The first of such 
findings, that public interest, convenience and necessity 
will be served, is not at issue in such a hearing, but only 
the second finding, that no person holding a permit or li¬ 
cense, etc., from the Commission would be adversely af¬ 
fected. The first is conclusive and final, the second is open 
for a hearing only on the protest of one claiming to be so 
aggrieved. 

In the present case, WCAU filed a protest complying 
with the Rules, on the ground that the operation of the pro¬ 
posed station would cause objectionable interference with 
the service rendered by WCAU (R. 4), whereupon the Com¬ 
mission notified the appellant that the permit was sus¬ 
pended and the application set for hearing (R. 20). Later, 
the Commission notified the appellant that the hearing 
would be held on September 25, 1935 (R. 20). 

In the meantime, the appellant had submitted to WCAU 
the measurements which it had caused to be made showing 
the probable effect of the operation of the station on 
WCAU, and the chief engineer of WCAU concluded that 
there would be no objectionable interference, whereupon, 
WCAU on September 19, 1935, withdrew its protest (R. 
5, 6). On September 21, 1935, the Commission telegraphed 
the appellant “Due to withdrawal protest of WCAU hear¬ 
ing your application Rockville, Maryland scheduled for 
September 25th cancelled” (R. 21). 

Immediately upon the icithdrawal of its protest by 
WCAU, the permit became final, under the Rules of the 
Commission. Rule 44 provided that the grant might be 
suspended and reconsidered in accordance with Rule 46. 
Such a suspension is only pending a hearing brought about 
by a protest filed under Rule 45. 

In spite of its own rules, the Broadcast Division of the 
Commission on September 24, 1935, in the absence of Com- 



17 


missioner Case, of its own motion reconsidered the appel¬ 
lant’s application and designated it for a general hearing 
(R. 6, 21). This action was based upon no facts whatso¬ 
ever in addition to those originally before the Commission 
when it found under Rule 44 that the public interest would 
be served and that no person would be adversely affected 
by the operation of the proposed station, and was without 
precedent (R. 7). Thereupon, the appellant filed a mo¬ 
tion with the Commission for a reconsideration of its ac¬ 
tion. This motion the Commission, through its Broadcast 
Division, denied on October 29, 1935. Commissioner Case 
dissented on the ground that it had been the long estab¬ 
lished and unvaried practice of the Commission to make 
final an original grant of an application where a protest 
had been withdrawn, and that, there being no additional 
facts before the Commission upon which to base a reversal 
of its previous action, that the question was purely one of 

law which was decided bv the Rules and the established 

* 

practice of the Commission thereunder (R. 7). (See 
affidavit of Commissioner Case, (R. 16-17).) It is further 
admitted by the motion to dismiss that pursuant to Rule 
46, the Commission (and its predecessor, Federal Radio 
Commission, followed the same Rule), has without excep¬ 
tion made final the original grant of an application upon 
the withdrawal of a protest filed thereto (R. 6). 

Here is presented the real issue in the case. The appel¬ 
lant contends that the grant of the permit became absolute 
and final, without further action of the Commission, upon 
the dismissal of its protest by AVCAU. In other words, 
that the legal result of the dismissal of the protest was the 
same as if no protest had been filed. On the other hand, 
the Commission contends that upon the filing of the protest 
of WCAU the grant was suspended as though it had never 

i 

been made, and suspended for all purposes, and not solely 
for the purpose of hearing the protest filed. 
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This contention of the Commission totally ignores the 
conclusive nature of the finding* under Rule 44, which may 
be reconsidered only upon a protest filed under Rule 43. It 
likewise ignores the provisions of Rule 45 which limit the 
right to file such a protest and limit the hearing thereon to 
the issues raised by the protest. It also ignores the provi¬ 
sions of Rule 46 that the suspension shall only be pending 
a hearing when a protest is filed, and that if no protest is 
filed the grant shall become absolute and final. 

In this case, moreover, we not only have the plain word¬ 
ing of the Rules, but we have the admission that the Com¬ 
mission and its predecessor have always applied the Rule 
as the appellant contends it should have been applied in 
this case. And the further admission, that there were no 
additional facts before the Commission upon which to base 
a reversal of its previous findings, conclusive by the terms 
of its own Rules. 

These facts are doubly significant, when it is considered 
that the Rules of the Commission, promulgated under au- 
thoritv of the Communications Act, have the force and ef- 
feet of law, and are binding on the Commission as well as 
citizens dealing with the Commission. 

Ex parte Radivoeff , 278 Fed. 227, 229 (D. Mont. 1922); 

Colyer v. Skeffington, 265 Fed. 17, 28 (D. Mass., 1920). 

This does not mean that Rules once adopted may not be 
modified or even suspended, but it does mean that they may 
not be modified or suspended as to one person only so as 
to deprive that person of his rights. Therefore, having 
exceeded its authority, the court will intervene to protect 
the rights of the citizen and to compel the Commission to 
act lawfully. 

Work v. Louisiana, 269 U. S. 250, 254 (1925); 

Work v. U . S. ex rel Rives, 267 U. S. 175, 177 (1925). 

Even if the Commission has any discretion in this mat¬ 
ter, which the appellant denies, still the court should act, 
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because that discretion was abused bv the arbitrary and 

* * 

capricious action in this case. It is admitted by the motion to 
dismiss that it had been the long established practice of the 
Commission to make final an original grant of an applica¬ 
tion when a protest was withdrawn, and that there were no 
additional facts before the Commission upon which it could 
base a reversal of its previous action (E. 6, 7, 16, 17). It 
is difficult to conceive of anything more arbitrary than for 
a Commission to ignore its Eules, disregard its established 
practice and reverse a finding previously made without 
having before it a single fact not before it when the origi¬ 
nal finding was made. The effect of this in the instant case 
was that the Commission deprived the appellant of the 
grant theretofore made to it, and in such a way as to ren¬ 
der the right of appeal worthless. Such action alone justi¬ 
fies the intervention of a court of equity. 

Jones v. Securities & Exchange Commission, 298 IT. S. 
1, 80 L. Ed. 655 (1936); 

Work v. United States, ex rel Rives, supra, 267 U. S. 
175, 177; 69 L. Ed. 561 (1925); 

McCarl v. Walters, 59 App. D. C., 237, 238 (1930); 

Central Pacific Ry. Co. v. Lane, 46 App. D. C. 372, 374 
(1917); 

0 } Brien v. Lane, 40 App. D. C., 493, 495 (1913). 


That our courts will not countenance arbitrary and illegal 
action on the part of administrative bodies is made crys¬ 
tal clear by the decision of the Supreme Court in the recent 
case of Jones v. Securities & Exchange Commission, supra. 
Mr. Justice Sutherland, speaking for the court, in that ease 
said (80 L. Ed. 663): 


“The action of the commission finds no support in 
right principle or in law. It is wholly unreasonable 
and arbitrary. It violates the cardinal precept upon 
which the constitutional safeguards of personal liberty 
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ultimately rest—that this shall be a government of 
laws—because to the precise extent that the mere will of 
an official or an official body is permitted to take the 
place of allowable official discretion or to supplant the 
standing law as a rule of human conduct, the govern¬ 
ment ceases to be one of laws and becomes an autocracy. 
Against the threat of such a contingency the courts 
have always been vigilant, and, if they are to perform 
their constitutional duties in the future, must never 
cease to be vigilant, to detect and turn aside the danger 
at its beginning. The admonition of Mr. Justice Brad¬ 
ley in Boyd v. United States, 116 U. S. 616, 635, 29 
L. ed. 746, 752, 6 S. Ct. 520, should never be forgotten: 
4 It mav be that it is the obnoxious thing in its mildest 
and least repulsive form; but illegitimate and uncon¬ 
stitutional practices get their first footing in that way, 
namely, by silent approaches and slight deviations from 
legal modes of procedure. * * * It is the duty of 

courts to be watchful for the constitutional rights of 
the citizen, and against any stealthy encroachments 
thereon. Their motto should be onsta principiis .’ 

Arbitrary power and the rule of the Constitution 
cannot both exist. They are antagonistic and incom¬ 
patible forces; and one or the other must of necessity 
perish whenever they are brought into conflict. To bor¬ 
row the words of Mr. Justice Day—‘there is no place in 
our constitutional system for the exercise of arbitrary 
power.’ Garfield v. United States, 211 U. S. 249, 262, 
53 L. ed. 168,174, 29 S. Ct. 62.” 

Could any language more appropriately characterize the 
Commission’s conduct in the instant case. Here we have 
an administrative body acting in defiance of law, pursuing 
a course of conduct which is directly in the teeth of its 
own rule, overturning its long settled and established prac¬ 
tice, and in so doing depriving the appellant of valuable 
property rights. Such a course of conduct is alien to every 
principle of constitutional government—it is a plain case 
of attempted government by men and not by law. The 
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Commission’s action was illegal and arbitrary. Wher¬ 
ever action of that character is brought to the courts’ at¬ 
tention, the courts always step in, and as Mr. Justice Suth¬ 
erland said “turn aside the danger at its beginning.” 

Ill 

THERE ARE SUFFICIENT ALLEGATIONS OF IRREP¬ 
ARABLE INJURY IN THE BILL OF COMPLAINT. 

The bill of complaint shows that the plaintiff had en¬ 
gineering measurements made at great expense (R. 2); 
that the permit required construction of the station to be 
completed by March 2, 1936 (R. 8); that the Commission 
would refuse to approve a transmitter site, without which 
approval construction could not commence (R. 8); that the 
Commission refused to extend the completion date for 
construction of the station (R. 20); that unless the date for 
completion of construction was extended the permit would 
be automatically forfeited (R. 8); that the Commission 
would grant other applications which would prevent the 
construction and operation of the proposed station by the 
appellant (R. 8); that there was no broadcasting frequency 
available to the appellant other than that specified in the 
original grant, and that if the appellant be precluded from 
the use thereof it would be forever precluded from estab¬ 
lishing a new station in the proposed area (R. 8).; Injuries 
of this type have always been held to be irreparable and 
to present a situation in which equity jurisdiction may 
properly be invoked. This is the settled law. 

Pierce v. Society of Sisters , 268 U. S. 510 (1925); 

City of Walla Walla v. Walla Walla Water Co., supra , 
172 U. S. 1 (1898); 

Watson v. Sutherland , 5 Wall. 74 (1867); 

Warren Bros. v. City of Montgomery , 172 Fed. 414 
(C. C. M. D. Ala. 1909). 
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In Pierce v. Society of Sisters, supra, a suit was brought 
by two Oregon corporations owning and conducting schools 
which sought and obtained in the District Court a prelimi¬ 
nary injunction restraining the Governor and other officials 
of the State of Oregon from threatening or attempting the 
enforcement of an Act of that State which required any 
person having charge of a child between eight and sixteen 
years of age to send him to a public school in the district 
in which the child resided. The plaintiffs alleged that un¬ 
less the enforcement of the Act was enjoined their business 
and property would suffer irreparable injury. The Su¬ 
preme Court held that the plaintiffs could claim protection 
for their business and property which was threatened with 
destruction through the unwarranted compulsion which the 
defendants were exercising over present and prospective 
patrons of their school. In the course of its opinion the 
court said (268 U. S. 535, 536): 

“Generally, it is entirely true, as urged by counsel, 
that no person in any business has such an interest in 
possible customers as to enable him to restrain exer¬ 
cise of proper power of the state upon the ground that 
he will be deprived of patronage. But the injunctions 
here sought are not against the exercise of any proper 
power. Appellees asked protection against arbitrary, 
unreasonable, and unlawful interference with their 
patrons and the consequent destruction of their busi¬ 
ness and property. Their interest is clear and immedi¬ 
ate, within the rule approved in Truax v. Raich, Truax 
v. Corrigan, and Terrace v. Thompson, supra, and 
many other cases where injunctions have issued to pro¬ 
tect business enterprises against interference with the 
freedom of patrons or customers, Hitchman Coal <£■ 
Coke Co v. Mitchell, 245 U. S. 229; Duplex Printing 
Press Co. v. Peering, 254 U. S. 443; American Steel 
Foundries v. Tri-City Central Trades Council, 257 U. S. 
184; Nebraska District, etc., v. McKelvie, 262 U. S. 404; 
Truax v. Corrigan, supra, and cases there cited. 
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“ ‘The suits were not premature. The injury to ap¬ 
pellees was present and very real, not a mere possibil¬ 
ity in the remote future. If no relief had been possible 
prior to the effective date of the Act, the injury would 
have become irreparable. Prevention of impending in¬ 
jury by unlawful action is a well-recognized function of 
courts of equity.’ (Italic ours.)” 

Considering the facts in the case at bar, which are ad¬ 
mitted for the present purposes by the motion t6 dismiss, 
realistically, the consequent damage from the illegal and 
unauthorized acts of the Commission is evident. These 
facts show that unless equity intervenes the appellant will 
not only lose the money which it has heretofore expended, 
but all rights obtained under the grant. Such injuries are 
irreparable. 

CONCLUSION. 

i 

It is submitted that since the plaintiff has no plain, ade¬ 
quate and complete remedy at law, since the remedy pro¬ 
vided by Section 402 (b) of the Act is not exclusive, since 
the action on the part of the Commission was illegal, arbi¬ 
trary and capricious, and since the plaintiff will suffer ir¬ 
reparable injury from such action, the District Court had 
jurisdiction to grant the relief prayed and, therefore, was 
in error in dismissing the appellant’s bill of complaint and 
denying the injunctive relief prayed. The action of the 
District Court should, therefore, we respectfully submit, be 
reversed. | 

Respectfully submitted, 

G. Ridgely Sappington, 

Stuart T. Saunders, 

Attorneys for Appellant. 

Douglas, Obear, Morgan & Campbell, 

Of Counsel . 
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In the United States Court of Appeals 
for the District of Columbia 


No. 6818 j 

The Moxocacy Broadcasting Company, a Cor¬ 
pora T1 OX, APPELLANT 


Axxixg S. Prall, Eugene 0. Sykes, Norman S. 
Case, Irvin Stewart, Thad H. Brown, George 

H. Payne, and Paul A. Walker, as the Fed¬ 
eral Comm unications Commission 


APPEAL FROM THE EXIT El) ST A TES DISTRICT CO CRT FOR 

THE DISTRICT OF COLUMBIA 


BRIEF OF THE APPELLEES 


I. STATEMENT OF THE CASE 
A. Jurisdictional facts 

This is an appeal taken from a decree of the 
United States District Court for the District of 
Columbia (Mr. Justice Jennings Bailey presiding, 
R. 22, 23). 

It arises out of the action of the lower court Mav 
4, 1936, in dismissing the Bill of Complaint for 








Injunction filed by tlie appellant, Monocacy Broad¬ 
casting Company, a corporation (R. 22, 23). 

B. The proceedings of the lower court 


The questions presented in this proceeding arise 
upon the issues presented by: Appellant’s Bill of 
Complaint for Injunction filed January 23, 1936 
(R. 2-9, inclusive), and Appellee’s Motion to Dis¬ 
miss Bill of Complaint for Injunction filed Feb¬ 
ruary 13, 1936 (R. 18-19). 

C. Material facts 


On June 7, 1935, appellant, Monocacy Broad¬ 
casting Company, a corporation, filed its applica¬ 
tion with the Federal Communications Commission 


for a construction permit to erect a new station at 
Rockville, Maryland, together with a petition ask¬ 
ing the Commission's consideration of said appli¬ 
cation under its Rule 44. This rule provides: 

Any application which is properly filed 
and conforms to the regulations of the Com¬ 
mission with respect to the form used, man¬ 
ner of execution, completeness of answers to 
questions, and other information required, 
mav be granted bv the Commission without 
a hearing if it appears conclusive to the 
Commission from the face of such applica¬ 
tion, from documents submitted therewith, 
and from such other information as the 
Commission may have (a) that the granting 
of such application, either in whole or in 
part, would serve public interest, eonven- 


ience, and necessity, and (b) that the grant¬ 
ing of such application, either in whole or in 
part, would not aggrieve or adversely affect 


the interest of any person, firm, company, or 
corporation holding a permit, license, or 


other instrument of authorization from the 


Commission, or having an application there¬ 
for pending before the Commission, Pro¬ 
vided, however, That any such grant shall be 
conditional and may be suspended and re¬ 
considered by the Commission as hereinafter 
provided. 


On July 2, 1935, the Commission granted this 
application without a hearing pursuant to said 
Rule. 


On July 23,1935, Radio Station AVCAU at Phila¬ 
delphia filed a valid protest under Rule 45 of the 
Commission, which Rule is as follows: 


In any case where an application is 
granted in whole or in part without a hearing 
as provided in paragraph 44, any person, 
firm, or corporation aggrieved or whose in¬ 
terests are adverselv affected bv such grant, 
may obtain a hearing upon said application 
by adhering to the following procedure: 

a. Such parties shall, within 20 days from 
the date on which public announcement of 
such grant is made at the principal office of 
the Commission, or from its effective date 
if a later date is specified by the Commission 
file with the Commission and serve upon or 
mail to the applicant a protest in writing 
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directed to the action of the Commission 
making such grant. 

h. Such protest shall be executed and 
sworn to by a person having knowledge of 


the facts therein stated and shall contain: 

(1) A statement of protestant's interest 


in the matter. 

(2) A terse, yet complete, statement of 
the facts which protestant expects to prove 
upon hearing, and 

(3) Proof of service upon the applicant, 
c. Upon receipt by the Commission of 

such protest the application involved will 
be set for hearing in the same manner in 


which other applications are set for hearing 
and the applicant and other parties in inter¬ 


est notified thereof: Provided, however. 
That upon such hearing the verified protest 
shall be taken as a pleading limiting the 
issues to be tried, but not as evidence of the 
facts therein stated. 


On July 25, 1935, Radio Station WOL at Wash¬ 
ington. D. C., filed a protest under Rule 45. 

On August 27, 1935, the Commission denied the 
protest of Station WOL and granted the protest 
of Radio Station WCAU, as follows: 


Minutes of the Federal Communications Commis¬ 
sion, Minute #221, Broadcast Division, August 
27, 1935, 2: 00 p. m. 

Present : Commissioners Svkes, Chair- 
man, and Prall. 
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The Broadcast Division denied the pro¬ 
test filed by the American Broadcasting 
Company, Station WOL, to the action of the 
Commission in granting the application of 
Monocacy Broadcasting Company for new 
station at Rockville, Marvland, without a 

*' i 

hearing. j 

The Broadcast Division granted the peti¬ 
tion filed by Station WCAU against the 
Commission’s Action of July 2, 1935, in 
granting the application of Monocacy 
Broadcasting Company for a permit to con¬ 
struct a new radio broadcasting station at 
Rockville, Maryland, and directed that the 
construction permit heretofore issued the 
Monocacy Broadcasting Company be sus¬ 
pended and the application designated for 
hearing. 

John B. Reynolds, | 

Acting Secretary. 

On September 14, 1935, Radio Station WOL pe¬ 
titioned the Commission to intervene in the hearing 
on appellant’s application, set pursuant to the pro¬ 
test aforesaid of Radio Station WCAU. Said 
petition was verified and stated facts from which 
it appeared prima facie that a grant of the appli¬ 
cation of the Monocacy Broadcasting Company 
would adverselv affect WOL from an economic 
standpoint. 

On September 19, 1935, Radio Station WCAU 
withdrew its protest. 




On September 24, 1935, the Commission took the 
following action: 

Minutes of the Federal Communications 
Commission, Minute # 235, Broadcast 
Div ision, September 24, 193d, 11:00 a. m. 

Present: Commissioners Svkes, Chair- 
man, and Prall. 

The Broadcasting Division upon consid¬ 
eration of the withdrawal of protest filed by 
WCAU Broadcasting Company, Philadel¬ 
phia, Pennsylvania, to the action of the 
Commission in granting the application of 
the Monocacy Broadcasting Company for a 
Construction Permit to authorize the erec¬ 
tion and operation of a new broadcasting 
station in that city upon the assignment of 
1140 kc frequency with 250 watts power 
during daytime hours, and petition to in¬ 
tervene in the proceedings relative to the 
WCAU protest filed by the American 
Broadcasting Company, Washington, D. C. 
(Station WOL), dismissed the proceedings 
scheduled for September 25, 1935; recon¬ 
sidered its action in granting the Monocacy 
application and designated same for hear¬ 
ing on issues to be determined by it, and di¬ 
rected that notices of the proceedings be 
sent to the American Broadcasting Com¬ 
pany (WOL), and WCAU Broadcasting 
Company, in addition to such parties as may 
be specified by the Division. 

Herbert L. Pettey, 

Secretary . 
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On September 26, 1935, the Monocacy Broad- 
easting Company filed with the Commission a Mo¬ 
tion to Reconsider Action and Make Final the 
Original Grant in which it was alleged that Rule 46 
of the Commission required the Commission to 
make its original action filial upon the withdrawal 
of the WCAU protest. This Rule is as follows: 

Pending such hearing the effective date of 
the Commission’s action with respect thereto 
shall be postponed to the date of the Com- 
mission’s decision after hearing, unless the 
authorization involved in such grant is nec¬ 
essary to the maintenance or conduct of an 
existing service, in which event the Commis¬ 
sion may, in its discretion, authorize the ap¬ 
plicant to utilize the facilities or authoriza¬ 
tion in question pending the Commission’s 
decision after hearing. After hearing, in 
accordance with the foregoing, the Commis¬ 
sion mav affirm, revoke, or modifv its con- 
ditional grant. If no protest is filed in ac¬ 
cordance with the foregoing and within the 
time limited, the action of the Commission 
in granting the application in question shall 
become absolute and final without further 
action of the Commission. 

On October 15, 1935, the Commission denied the 
Petition of the Monocacy Broadcasting Company 
to reconsider its action of September 24, 1935. 

On January 23,1936, the Monocacy Broadcasting 
Company filed its Bill of Complaint for Injunction 
and Motion for Preliminary Injunction in the Su- 

120129— -37 2 
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preme Court of the District of Columbia 1 (in 
equity) wherein it is prayed among other things 
that— 

upon final hearing of this cause, the Court 
perpetually enjoin the defendants and each 
of them from holding a hearing upon the 
plaintiff’s application for a permit to con¬ 
struct a new station in the vicinity of Rock¬ 
ville, Maryland, and to operate the same day¬ 
time only on 1140 kilocvcles with 250 watts 
power, and from granting any application 
in whole or in part which would operate as 
a bar to the operation of the plaintiff's pro¬ 
posed station. 

that, upon final hearing of this cause, the 
Court order and direct the defendants and 
each of them to withdraw the plaintiff’s ap¬ 
plication from the hearing docket and to is¬ 
sue a modified permit to plaintiff for the con¬ 
struction of a radio station in the vicinity 
of Rockville, Maryland, and to operate the 
same daytime only on 1140 kilocycles with 
250 watts power in accordance with the 
original grant. 

On Februarv 13. 1936, the Defendants and each 
of them filed their Motion to Dismiss together with 
a memorandum of authorities in support thereof 
upon the following grounds: 

(1) That said Bill of Complaint for in¬ 
junction does not state facts sufficient in 
equity to constitute a cause of action in this, 

1 The name of this Court has since been changed to 
“United States District Court for the District of Columbia/’’ 
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to-wit: That said Bill of Complaint seeks 
to have this court interfere with the discre¬ 
tion of the Federal Communications Com¬ 


mission, a licensing and administrative body, 
which discretion has been exercised by it 
pursuant to authority conferred by law. 

(2) That plaintiff has not shown by its 
Bill of Complaint that it has been, or will 
be, irreparably injured by defendant’s 


action. 


(3) That plaintiff has a plain, speedy, and 
adequate remedy at law, under Section 
402 (b) of the Communications Act of 1934, 
which provides for appeal to the United 
States Court of Appeals for the District of 
Columbia, and the Bill of Complaint does 
not show that defendant has exhausted his 


legal remedies thereunder. 


On May 4, the lower Court, Mr. Justice Bailey 
presiding, granted the Motion of defendants to Dis¬ 
miss the Bill of Complaint for Injunction with 
costs to plaintiff. 

This appeal followed. 


II. THE ISSUES 

Appellant contends (Brief, page 7) that the case 
presented is one of the jurisdiction of a court of 
equity to grant injunctive relief “against illegal, 
arbitrary, and unauthorized action on the part of 
the administrative agency.” We earnestly insist 
that there was no “illegal, arbitrary, and unauthor¬ 
ized” action on the part of the Commission, but, on 
the contrary, we believe that the action of the Com- 
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mission, of which appellant complains, is fully 
within the purview of the Communications Act of 


1934. 

We think the first question to be determined 
must be: Was the action of the Commission Sep¬ 
tember 24, 1935, which, on its own motion recon¬ 
sidered its prior action of July 2, 1935, granting 
the Monocacy application without a hearing, and 
which designated the same for hearing, “illegal, 
arbitrary, and unauthorized"? 

The second question, in our opinion, necessarily 


arises from the first, viz: Even if such action were 
“illegal, arbitrary, and unauthorized" (which we 
deny), did not appellant have a plain, speedy, and 
adequate remedy at law under Section 402 (b) of 
the Communications Act of 1934 (48 Stat. 1093) ? 


III. ARGUHDXT 


A. Commission action of which appellant complains is 
authorized and required by the Communications Act 
of 1934 and is not illegal, arbitrary, or capricious 

1. Action complained of was consistent with the Rules promulgated 
pursuant to the Communications Act and was within the sound 
discretion of the Commission 


Section 309 (a) of the Communications Act of 
1934 (48 Stat. 1085) provides: 

If upon examination of any application 
for a station license * * * the Commis¬ 

sion shall determine that public interest, 
convenience, or necessity would be served by 
the grant thereof, it shall authorize the 
issuance * * * thereof in accordance 
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with said finding. In the event the Commis¬ 
sion upon examination of any such applica¬ 
tion does not reach such decision with re¬ 
spect thereto, it shall notify the applicant 
thereof, shall fix and give notice of I a time 
and place for hearing thereon, and shall af¬ 
ford such applicant an opportunity to be 
heard * * *. I 

Section 319 (a) of the Act (4S Stat. 1089) pro¬ 
vides : 


No license shall be issued under the au¬ 
thority of this Act for the operation of any 
station, the construction of which is 1 begun 
or continued after this Act takes effect, un¬ 
less a permit for its construction has been 
granted by the Commission upon written ap¬ 
plication therefor. The Commission mav 


grant such permit if public convenience, in¬ 
terest, or necessitv will be served bv the con- 


struction of the station * * * 


Section 4 (i) of the Act (48 Stat. 1098) provides: 

The Commission may perform any and 
all acts, make such rules and regulations, and 
issue such orders, not inconsistent with this 
Act, as may be necessary in the execution of 
its function. 

Section 4 (j) of the Act (48 Stat. 1098) pro¬ 
vides, in part: 

The Commission may conduct its proceed¬ 
ings in such manner as best will conduce to 
the proper dispatch of business and to the 
ends of justice. 
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Appellant contends that when Station WCAU 
withdrew its protest on September 19, 1935, the 
original grant (July 2, 1935) of its application be¬ 
came and was final, and that the Commission there¬ 
after had no power to take any further or other 
action upon its application. In its Bill of Com¬ 
plaint, paragraphs 18 and 19. it alleges (R. 6) : 

IS. That, pursuant to its Rule 46*, the 
Commission, and its predecessor, the Fed- 
eral Radio Commission, which followed the 
same rule, have, without exception, taken 
formal notice of the withdrawal of a protest 
the original filing of which had resulted in 
the designation of an application for hear¬ 
ing and have made final the original grant- 
ing of the application as of tin* date when 
such notice has been taken. 

19. That, under the rules, no further ac¬ 
tion is necessarv to make final a formal 

* 

grant of the Commission where no protest 
against such grant has been filed within the 
time provided therefor, or, having been filed, 
has been withdrawn before hearing thereon, 
but such, grant automatically becomes abso¬ 
lute and final.** 


(The asterisks refer to a note at the foot of page 
6 of the record which states Rule 46 as it existed 


at the time the matters and things herein occurred, 
and Paragraph 104.4 of the Commission’s Rules as 
it has now been amended.) 

A motion to dismiss admits only the facts well 
pleaded in such bill, and does not admit the plead- 
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er’s conclusions, nor the correctness of any opin¬ 
ion set forth therein. Equitable Life Assurance 
Society v. Brown, 213 U. S. 25 (1909). The state¬ 
ments made in paragraphs 18 and 19 of the 
appellant’s bill are not facts but are conclusions 
of law which constitute the opinion of the appel¬ 
lant as to the construction of Rule 46, not, of course, 
admitted by the Commission, and its Motion to 
Dismiss does not admit this construction or opin¬ 
ion so stated by appellant. 

In Bennie v. Reis, 132 U. S. 464 (1889);, the Su¬ 
preme Court held that a demurrer does not admit 
the construction of a statute set forth in the plead¬ 
ing demurred to is the correct one, or that the 
statute imposes the obligation or confer the rights 
which the pleading alleges. See also Inter-State 
Land Company v. Maxwell Land Grant Company, 
139 U. S. 569 (1891). 

It appears from the face of the Bill of Complaint 
that the Commission lias not placed upon Rule 46 
the construction contended for by appellant. 

Paragraphs 9 and 10 of the Bill of Complaint 
(R. 4) expressly refer to and quote Rule 46, and the 
new rule of the Commission referred to as “para¬ 
graph 104.4” from which it appears that Rule 46 
provided that 

If no protest is filed in accordance with 
the foregoing and within the time limited, 
the action of the Commission in granting 
the application in question shall become ab- 
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solute and final without further action of 
the Commission. 


whereas Paragraph 104.4 of the Rules of Practice 
and Procedure adopted by the Commission on 
December 18, 1935, provides: 


If no protest is filed in accordance with 
the foregoing, and within the time limited, 
or if a protest is filed, but is withdrawn by 
the protestant before hearing thereon , the 
action of the Commission in granting the 
application in question shall become abso¬ 
lute and final without further action of the 
Commission. [Italics supplied.] 


The very fact that the Commission 


has since 


amended its rides so as to provide expressly that 
where a protest is tiled but withdrawn before the 
hearing its action in granting the application in 
question shall become absolute and final without 
further action of the Commission when Rule 46 
did not so provide , is positive evidence of its inten¬ 
tion not to so construe Hide 46 prior to its amend¬ 
ment. If such interpretation were intended by the 
Commission concerning Hide 46, we submit no 


amendment to its rule would have been necessary. 

On pages 13 and 14 of the appellant's brief, it is 
stated: 


At this point it should be observed that all 
references to the rules of the Commission 
are to the rules as they existed at the time 
the questions in controversy arose. Since 
that time new rules have been adopted. 
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These new rules, however, in no way affect 
the appellant’s rights. j 

Appellant’s interpretation of Rule 46 seeriis to 
be based in part upon the dissenting opinion and 
affidavit of Commissioner Case (R. 7; 16, 17). 
Appellant, however, ignores the decision of the ma¬ 
jority of the Commission which held that its orig¬ 
inal grant be suspended for all purposes by the 
protest of Station WCAU and that the subsequent 
withdrawal of this protest did not have the effect 
of making final such grant under Rules 44, 45, 
and 46, and that, therefore, further action of the 
Commission was required under Section 309 (b) of 
the Act (48 Stat. 1085). 

A decision or order of the Federal Communica¬ 
tions Commission from which a member dissents 


has the same legal effect as if supported by all. 

In B. & 0. R. R. Co. v. U. S., 298 U. S. 349, at 
page 362 (decided May 18, 1936) the Supreme 
Court said: 


The wide difference of opinion among the 
members may suggest doubt as to some basic 
findings of fact but it gives no support to 
appellant’s claim that the Commission acted 
arbitrarily or in excess of the powers 
granted by the Act. The legal effect of the 
challenged report and order is the same as 
if supported by all members of the Com¬ 


mission. 

In State v. Goldstein, 93 So. 308, 207 Ala. 569 


(1922), the Supreme Court of Alabama held that 
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the views of individual judges are of no concern 
unless they are adopted at least by a majority of 
the court. 

In Williams v. Eggleston, 170 U. S. 304, at page 
311 (1898), the Supreme Court said: 

It is true there was a division of opinion 
between the members of the State Supreme 
Court but such division although a close one 
does not prevent the opinion of the majority 
from becoming the decision of the court and 
as such conclusive upon us. 

In Alaska v. Troy, 258 U. S. 101, at page 111 
(1922), the Supreme Court said: 

Great weight is attributed to certain state¬ 
ments found concerning the preference 
clause found in several opinions announced 
in Downes v. Bidwell, 182 U. S. 244, 249, 288, 
352, 354, 355. But none of these opinions 
was accepted by a majority of the court and 
statements therein are not binding upon us. 

Rules 44, 45, and 46 define the rights of appli¬ 
cants and opposing parties or those who fancy 
themselves aggrieved or adversely affected but do 
not delimit or curb the general jurisdiction of the 
Commission. These rules are merely for proced¬ 
ural convenience and in no way derogate from the 
power and duty of the Commission under Section 
309 (a) of the Act (48 Stat. 1085) to determine ap¬ 
plications in the public interest, convenience and 
necessity. Federal Radio Commission v. Nelson 
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Brothers Bond <£• Mortgage Company, 289 U. S. 
266 at page 286 (1933). 

As Rule 46 existed when the action of the Com¬ 


mission was taken, its only provision was that if 
no protest was fled within the time limited in Rules 
44 and 45, the granting of the application should 
become absolute and final without further action 


of the Commission. But in the case at bar, a valid 
protest was fled within the time set forth in the 
Commission’s rule and pursuant thereto caused the 
prior action of the Commission to be suspended 
for all purposes, and the fact that the protest was 
afterward withdrawn did not take the case out of 


the operation of the rule. 

We respectfully submit the Commission's inter¬ 
pretation of its own rules should be given great 
weight. March Oil Company v. Lee, 241 Pacific 
(Supreme Court of Oklahoma, 1924) 804; ceir. de¬ 
nied, 70 U. S. 658. In that case the Supreme Court 
of Oklahoma said (page 807): 


The general rule of law is, the court will 
follow the construction placed upon statutes 
by the executive department, where the same 
has been followed and acted upon, unless 
the construction placed upon the same is 
clearly erroneous. This same rule of law is 
applicable to the rules and regulations pro¬ 
mulgated by the Secretary of the Interior, 
and, ivhere he has placed a construction upon 
his rules and regulations, this court should 
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follow the same unless the construction 
placed thereon is clearly erroneous. 

This court will he very reluctant to place 
a different construction upon the Secretary 
of the Interior’s construction of its own 
rules and regulations in this class and char¬ 
acter of cases * * *. [Italics supplied.] 


Pcnnoyer et al v. B. F. McConnaughy, 140 U. S. 1; 
35 L. ed. 363 (1891): South Branch Lumber Co. v. 
Ott, 142 U. S. 622: 5 L. ed. 1136 (1892). 

The action of the Commission in suspending its 
grant made without a hearing upon a valid pro¬ 
test was in strict accord with its rules. The Com¬ 
mission was. therefore, not only empowered but 
required under Section 309 (a) of the Act to take 
further action upon the application of the Mo- 
noeacy Broadcasting Company, appellant herein. 
This it did, and its decision is a matter of adminis¬ 
trative discretion which cannot be disturbed bv 

•/ 

this court in an injunction proceeding. United 
States ex rel Xess v. Fisher , 223 IT. S. 683, 693 


(1912). 

In the case of Ness v. Fisher, supra, the Supreme 
Court at page 693 said: 


Whether he (Secretary of the Interior) 
decided right or wrong is not the question. 
Having jurisdiction to decide at all, he had 
necessarily jurisdiction, and it was his duty 
to decide as he thought the law was, and the 
courts have no power whatever under those 
circumstances to review his determination 
by mandamus or injunction. 
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In McCarl v. Walters, 59 App. D. C., 237, 238; 

38 F. (2d) 942 (1930), the court said: 

Where a statute vests a discretion in an 
executive officer the exercise of that discre¬ 
tion, unless arbitrary or capricious, is not 
subject to control by mandamus or manda¬ 
tory injunction. 


Louisiana v. McAdoo, 234 U. S. 627; 58 L. ed. 1506 
(1914); Keusch v. Lane, 47 App. D. C. 577 (1918). 


2. Even if the action of the Commission had been inconsistent with 
its rules, the Commission as an administrative body may waive 
its rules where necessary in the performance of its duty under 
the law 

Assuming (but not conceding) for the purposes 
of argument that the action of the Commission in 

designating appellant’s application for hearing 
after the dismissal of WCAIT's protest was incon¬ 
sistent with its rules, it is respectfully submitted 
that the Commission has the power to waive its 
rules where, as in the case at bar, it had before it 
during the period when its original action was sus¬ 
pended a statement under oath which made it ap¬ 
pear doubtful that its original action in granting 
the application without a hearing under Rule 44 
complied with the statutory standard of public in¬ 
terest, convenience, and necessity. 

Paragraph 14 (R. 5) and Paragraph 21 (R. 7) 
of the appellant’s Bill of Complaint state: 

14. That on or about September 16, 1935, 
the aforementioned American Broadcasting 
Company, owner and operator of Station 
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WOL, Washington, filed a petition to inter¬ 
vene in the hearing to be held upon plain¬ 
tiff’s application pursuant to the said pro¬ 
test of Station WCATJ, but the petition made 
no reference whatsoever to any problem of 
interference or any possible curtailment of 

the WOL service area, nor in anv wav what- 

/ * * 

soever did it disclose an interest in the inter¬ 
ference problem which was the only issue 
raised by the said protest of WCAU. 

21. That this action of the Commission 
was based upon no facts whatsoever in addi¬ 
tion to those originally set forth by plaintiff 
and upon consideration of which the Com¬ 
mission had found that the public interest 
would be served and no person adversely af¬ 
fected by the operation of the proposed 
station. 

These statements are not facts but are conclu¬ 
sions and opinions of the appellant and, therefore, 

are not admitted bv the CommissioiTs Motion to 

* 

Dismiss. Equitable Life Assurance Society v. 
Brown (1909), 213 U. S. 25; Pennie v. Reis (1889), 
132 U. S. 464; and Inter-State Land Company v. 
Maxwell Land Grant Company (1891), 139 U. S. 
569. 

The appellant's Bill of Complaint, as we have 
shown, refers to the petition for intervention filed 
by Radio Station WOL of Washington but alleges 
4 ‘that the petition made no reference whatsoever to 
any problem of interference or any possible cur¬ 
tailment of the WOL service area, nor in any way 
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whatsoever did it disclose an interest in the inter¬ 
ference problem which was the only issue raised by 
the said protest of WCAU.” This, however, is 
not all the story. Appellant has not given the 
court all the contents of the petition for interven¬ 
tion which was properly before the Commission, 
and from which it appeared prima facie that the 
granting of the appellant’s application would ag¬ 
grieve or adversely affect the interests of the 
intervener. 

In other words, the Commission having before it a 
statement under oath which rebutted the prima facie 
showing made by appellant's application that the 
granting thereof would serve public interest, con¬ 
venience, and necessity at a time when the Com- 
mission’s original action on the application was 
suspended, it was required under Section 309 (a) 
of the Act to take further action, in its sound dis¬ 
cretion. And even if the interpretation of Rule 46 
which appellant contends for should be assumed 
for purposes of argument, we respectfully submit 
that the Commission would have the power to 
waive Rule 46 if, in its judgment, the normal oper¬ 
ation of the ride■ would be inconsistent with the 
statutory standard required by the law. See Gillis 
v. Public Service Commission of Pennsylvania (Su¬ 
perior Court of Pennsylvania, 1932) 161 Atl. 563, 
where the court said: 

It is well settled that courts alwavs have 
the power to waive or suspend their own 
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rules. Rader v. Kieper, 285 Pa. 579,584,132 
Atl. 824, and Lance v. Bonnell, 105 Pa. 46,47. 
Such rules are intended as aids to the or¬ 
derly administration of justice as well as 
effective procedure. So, also, are rules of a 
tribunal whose functions are administrative 
and but semi-judicial. 

3. Commission was authorized by law' to reconsider its original 
action and designate appellant’s application for hearing if that 
was necessary in its sound discretion, regardless of the appli¬ 
cation of rule 46 


Section 402 (b) of the Communications Act of 
1934 (48 Stat. 1093), hereinafter referred to, pro¬ 
vides for an ax>peal from an order of the Commis¬ 
sion to the United States Court of Appeals for the 
District of Columbia, within twenty days from the 
effective date of said order. Prior to the taking 
of an appeal under said section, or prior to the 
lapse of the appeal period, it is fundamental that 
the Commission has jurisdiction over its own order 
and mag amend, reconsider, or set the same aside. 

The permit issued to appellant on July 2, 1935, 
in its provision of dates for commencement of con¬ 
struction recognizes this principle. The facts set 
out in appellant’s bill show that at no time has 
appellant acted under the construction permit. 

Apart from the construction of any rule of the 
Commission, therefore, it still had jurisdiction over 
its order, and when in its judgment additional in¬ 
formation before it made it seem doubtful that its 
original decision was not in the public interest, con- 
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i lenience, and necessity, it not only had the power to 
hut it was its duty to set aside its former action and 
take whatever steps in its sound discretion it 
deemed necessary. This the Commission did, and 
we submit the action was not illegal, capricious, 
and unauthorized, and its discretion cannot be dis¬ 
turbed in an injunction proceeding. U. S. e$ red. 
Ness v. Fisher, 223 U. S. 683, 693 (1912); McCarl v. 
Walters, 59 App. I). C. 237, 238, 38 F. (2d) 942 
(1930) ; Louisiana v. McAdoo, 234 U. S. 628, 58 L. 
ed. 1506 (1914). j 

B. Appellant has an adequate remedy at law 

It is fundamental that a court of equity will not 
issue an injunction where plaintiff has an adequate 
remedy at law. J. & A. Freidhcrg Co. v. Dawson 
274 Fed. 420, 429, Affirmed 255 U. S 288 (1920) ; 
Snelling v. Whitehead, 50 App. D. C. 196 (1921); 
Wilson v. Shaw, 204 U. S. 24, 31 (1907) ; Cruick- 
shank v. Bidwell, 176 U. S. 73, 80, 81 (1900). 

Appellant had such a remedy under Section 402 
(b) of the Communications Act of 1934 (48 Stat. 
1093) which provides, in part, as follows: 

An appeal may be taken, in the manner 
hereinafter provided, from decisions of the 
Commission to the Court of Appeals of the 
District of Columbia in anv of the follow- 
ing cases: 

(1) By any applicant for a construction 
permit for a radio station, or for a radio sta¬ 
tion license, or for renewal of an existing 
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radio station license, or for modification of 
an existing radio station license, whose ap¬ 
plication is refused by the Commission. 

(2) By any other person aggrieved or 
whose interests are adversely affected by 
any decision of the Commission granting or 
refusing any such application. 

Section 414 of the Communications Act of 1934 
(48 Stat. 1099) provides: 

Nothing in this Act contained shall in any 
way abridge or alter the remedies now exist¬ 
ing at common law or by statute, but the 
provisions of this Act are in addition to such 
remedies. 

Appellant contends, apparently, that the remedy 
afforded must be “an exclusive one" and that since 
Section 402 (b) of the Act is not exclusive in view 
of Section 414, therefore this court has jurisdiction. 

It is well settled, however, that where, as here, 
adequate remedy at law by an appeal has been 
specifically provided by a statute, which delegates 
io the United States Court of Appeals for the Dis¬ 
trict of Columbia exclusive jurisdiction over a 
cause, other courts will not grant equitable relief by 
injunction. Federal Radio Commission v. General 
Electric Company, 281 U. S. 464, 74 L. ed. 969 
(1930); United States v. American Bond & Mort¬ 
gage Co 31 F. (2d) 448 (D. C.. N. D. Ill., E. D.) 
(1929); White v. Federal Radio Commission, 29 
F. (2d) 113 (D. C., N. D. Ill.) (1928); Sykes v. 
Jenny Wren Co., 64 App. D. C. 379, 78 F. (2d) 729 
(1935). 
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Section 16 of the Judiciary Act 1789, 1 Statute 
82. perpetuated without material change as R. S. 
Section 723, Judicial Code Section 267 (28 TTSCA 
384) is as follows: 

Suits in equity shall not be sustained in 

anv court of the United States in any case 
• * 

where a plain, adequate, and complete rent¬ 
ed jf may be had at law. [Emphasis sup¬ 
plied.] i 

For the purpose of the foregoing statute, the Su¬ 
preme Court of the District of Columbia is a Court 
of the United States (Section 61 D. C. Code).! 

In the case of Matt heirs v. Rodgers (284 U. S. 
521, 76 L. ed. 447, 1932), Mr. Justice Stone, refer¬ 
ring to Section 267 of the Judicial Code, supra, 
said (page 525) : j 

The effect of this section which was! but 
declaratory of the Rule in equity, established 
long before its adoption, is to emphasize the 
Rule and to forbid in terms recourse to the 
extraordinary remedies of equity where the 
right asserted mat) be fully protected at law. 
[Emphasis supplied.] 

Section 402 (b) of the Communications Act of 
1934 (48 Stat. 1093) provides for appeals to the 
United States Court of Appeals for the District of 
Columbia from 4 ‘Decisions of the Commission’’ (1) 
by any applicant for a permit or license whose ap¬ 
plication is refused and (2) by any other person ag¬ 
grieved by any decision granting or refusing any 
such application. This provides a plain, adequate, 
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and complete remedy at law within the purview of 
Section 267 of the Judicial Code, supra. 

It is respectfully submitted that plaintiff’s con¬ 
tention ignores the plain language of Section 267 
of the Judicial Code as well as the decision of the 
United States Court of Appeals for the District 
of Columbia in Sykes v. Jenny Wren Co 64 App. 
D. C. 379. 78 F. (2d) 729, at page 732, as follows: 

First, the remedy sought by the plaintiff 
is by way of injunction; it is the established 
rule that a proceeding in equity for an in¬ 
junction cannot be maintained where the 
complaining party has a plain, adequate, 
and complete remedy at law for the right 
sued upon. [Emphasis supplied.] 

The Jenny AVren case, supra, was decided by 
the Court of Appeals on May 27, 1935 (Certiorari 
denied October 21, 1935, 296 U. S. 624, 80 L. ed. 
122). The Communications Act of 1934 was ap¬ 
proved June 19, 1934, and became effective upon 
the formation of the defendant commission July 
11, 1934 (Section 607 of the Communications Act 
of 1934, 48 Stat. 1105). Section 414 of the Com¬ 
munications Act referred to by plaintiff was, at the 
time of the Jenny Wren decision, and is, a part of 
the Communications Act of 1934 (48 Stat. 1099). 

C. Appellant’s bill of complaint makes no showing of 

irreparable injury 

It is apparent from appellant’s Bill of Com¬ 
plaint that it has not suffered and will not suffer 




irreparable injury, since no construction has been 
commenced or continued, nor had appellant any 
right to commence or continue any construction 
under its original grant. Johnson v. Baltimore & 
Potomac It. R. Co., 4 App. D. C. 491 (1894): 
Kirwan v. Murphy, 189 U. S. 35 (1903); Edward 
Hines Yellow Pines Trustees v. U. S., 263 U. S. 143 
(1923). ! 

The order complained of requiring the holding of 
a hearing on plaintiffs application to determine 
whether or not it should be granted under the law, 
does not irreparably or otherwise injure appellant, 
because appellant has no established right to the 
issuance of a construction permit. After a hearing 
on appellant's application it may be found that 
said application should be granted in the public 
interest, convenience and necessity. On the other 

%/ j 

hand, it may be found after said hearing that pub¬ 
lic interest, convenience and necessity will not be 
served by the granting thereof, and hence no per¬ 
mit should issue. In any event, such a finding lies 
in the sound discretion of the Federal Communi¬ 
cations Commission under the Communications 
Act of 1934. 

The case of Federal Radio Commission v. Strom- 
berg-Carlson Telephone Manufacturing Co., 60 
App. D. C. 31 (1931) cited by appellant is not in 
point. In that case the Stromberg-Carlson Tele¬ 
phone Manufacturing Company was an existing 
licensee and the terms of its unconditional license 




had been changed during a license period without 
notice to the licensee or hearing. In the ease at 
bar the original grant was conditional, and the 
order complained of designates the appellant’s ap¬ 
plication for hearing, and provides that notice shall 
be given to the appellant. 

Paragraph 26 (R. 7 and 8) of appellant’s Bill 


alleges: 

26. That plaintiff is informed and believes 
and, therefore, avers that it is now possessed 
of a valid construction permit: that the only 
action remaining for the Commission is the 

c 1 

approval of a site for the transmitter of the 
proposed station; but that the Commission 
by reason of the foregoing, will refuse to ap¬ 
prove a transmitter site, and that without 
such approval plaintiff may not commence 
construction. 


It is true that the Commission must, in each case, 
approve a transmitter site, and this record does 
not indicate whether a transmitter site had been 
submitted to the Commission for its approval, or 
if it had, whether or not it was such as could have 
been approved by the Commission as satisfactory 
from an engineering and technical standpoint. 
Therefore, it cannot be known whether, apart from 
the issues raised bv this controversv, the Commis- 
sion would have or could have approved a trans¬ 
mitter site proposed by appellant, even if it had a 
right to submit one, which we deny. Therefore, 
how can it be said that the failure of the Commis- 




sion to approve a transmitter site if proposed by 
appellant, would result in irreparable injury to it ? 

We have already pointed out that no right ac¬ 
crued to the appellant under the conditional con¬ 
struction permit issued to it by the Commission 
and accepted by appellant with full understanding 
of its conditional terms. 

Moreover, as we have likewise already pointed 
out, appellant could not have been irreparably in¬ 
jured because it had an adequate remedy at law. 

Paragraph 27 (R. 8) of appellant’s Bill alleges: 


27. That plaintiff is informed and believes 
and, therefore, avers that if the construc¬ 
tion period under plaintiff’s permit be not 
extended bevond March 2, 1936, bv action of 
this Honorable Court, the permit may auto¬ 
matically be forfeited and lost by plaintiff, 
and that plaintiff will thereby suffer irre¬ 
parable damage. 


Appellant was not entitled to an extension of its 
conditional construction permit because said con¬ 
ditional construction permit had been terminated 
by lawful Order of the Commission. But appellant 
was not irreparably injured thereby since it had 
a plain remedy at law T by appeal under Section 402 
(b) of the Communications Act from said Order, 
or from any other Order of the Commission wrong¬ 
fully refusing to extend the period of any valid 
construction permit, and is fully protected by the 
inherent power of the Court to issue Stay Orders 
in proper cases. 
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In the case of the Richmond Development Cor¬ 
poration v. Federal Radio Commission , 59 App. 
D. C. 113 (1929), this court on appeal from a de¬ 
cision of the Federal Radio Commission reversed 
the decision of that body when it refused to extend 
the period for construction by the Richmond De¬ 
velopment Corporation on the ground that the 
action of the Commission in refusing to so extend 
was not sustained bv the evidence, saving: 

We are convinced bv a review of the rec- 

* 

ord that it was the duty of the Commission 
to grant the application. The evidence 
without substantial contradiction discloses 
that the applicant had acted not only in good 
faith but also with diligence in its efforts 
to construct the station within the time al¬ 
lowed by the permit and that the completion 
thereof was prevented by causes not under 
its control. 


IV. CONCLUSION 


For the reasons hereinabove set forth, it is re¬ 


spectfully submitted that the decision of the lower 
court should be affirmed. 

Federal Communications 

Commission, 

Bv Hampson Gary, General Counsel, 
George B. Porter, 

Assistant General Counsel. 
Fanney Nkyman, Assistant Counsel. 
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